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Cates F. Reynotps, Appellant, vs. W. Res- 


pondent. 


1. Agent, sale of stock by— Amount, agreement with princrpal as to—Sale for 
less sum—Liability,—Where, by the terms of his agreement with his principal, 
anagent had authority to sell certain cattle if they brought a given sum, and 
they were sold for a less amount, the principal would, nevertheless, be’ en- 
titled to the sum named in the stipulation. 

2. Supreme Court—Evidence—Jury.—Ou questions of fact the Supreme Court 
will not invade the province of the jury. 


Appeal from Carroll Circuit Court. 
John L. Mirick, for Appellant. 
L. H. Waters, for Respondent. ' 
Waener, Judge, delivered the opinion of the court. 


This action was brought to recover a balance of $5567, claimed | 
to be due from the defendant to the plaintiff on account of money 
had and received, &c. 

The answer was a denial; and for a further defense it was 
averred that defendant left cattle with the plaintiff to be sold at 
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not less than $40,%, per head; and that they were reasonably 
worth that sum, and that they were sold at a greater sum, and 
that they were sold for more than the money paid and-advanced 
to defendant. 

There was a trial before a jury upon the simple issue of in- 
debtedness, and the only witnesses were the plaintiff in his own 
behalf, and the defendant for himself. Verdict and judgment 
for defendant. 

The only question involved is one of fact, and that was ex- 
elusively the province of the jury to find. The appellant makes 
@ point upon the instructions, but we cannot see that it is sus- 
tained by any substantial ground. 

Two instructions were given for him as favorable as he could 

ask, and the third instruction, which was refused, stated that there 
was no evidence in the case showing a liability of the plaintiff 
to the defendant for any stipulated price to be obtained for the 
cattle. 
For the defendant the court instrueted that the burden was up- 
on the plaintiff to make out his case by a preponderance of evi- 
dence ; and that if it was found that defendant, at the plain- 
tiff’s request, and for a consideration, placed in his hands and to 
be sold, the cattle ; and that the same were to be sold by plaintiff 
so as torealize a certain price per head, and the plaintiff sold at a 
less price than that agreed upon, then the defendant was entitled 
to a credit, and to be allowed the price at and for which the cat- 
tle were to be sold. 

We see nothing objectionable in the instractions. There was 
evidence to sustain them, and whether it was satisfactory was for 
the jury alone. The case presented simply a question of fact 
and we are unable to perceive any ruling on the law that pre- 
judiced the plaintiff. 

Judgment affirmed. All the judges concur except Judge Vories 
who is absent. 
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Epwarp Austin, Plaintiff in Error, vs. Samvzt G. Lorine, 
Defendant in Error. 


1. Estoppel—Sale of land under execntion—Payment of surplus to defendant in 
—Claim of to land on ground of failure of service.—Where defendant in an 
execution, knowing of a defect in service on him in the original suit, stands 
by at the sale, and not only permits his land to be sold in satisfaction of his 
debt, but demands and receives the surplus of the proceeds, he is estopped 


from laying claim to the land; and the purchaser will be protected, if the . 


proceedings are regular, And one taking a quit-claim from defendant, can- 
not, in such case, claim as an innocent purchaser. 


Error to DeKalb Circuit Court. 


John D. Strong, for Plaintiff in Error. 


Hewitt, by standing by and permitting the sale and receiving 
the surplus and allowing the sheriff to make his deed to plaintiff, 
is estopped from questioning plaintiff’s title, unless it appear that 
Hewitt was himself ignorant of the defect in the service. (19 
Ill., 295; 9 Barr, 299 ; Stroble vs. Smith, 8 Watt, 280; Smith 
vs. Worden, 7 Penn. St., 424; Herm. Estop., 348, 349; 
Lange’s Appeal, 53 Penn. St., 883; Spragg vs. Shriver, 25 
Penn. St., 282; Merritt vs. Howe, 5 Ohio St., 307; Mitchell 
vs. Freedley, 10 Penn. St., 208; Crowell vs. McConkey, 5 Pa., 
196; Skinner vs. Stouse, 4 Mo., 93; Bales vs. Perry, 51 Mo., 
449; Dean vs. Connelly, 6 Pa., 234; Newman vs. Hook, 39 
Mo., 213; Rice vs. Bunce, 49 Mo., 234; Deford vs. Mercer, 24 
Ta. 118; Johnson vs. Fritz, 44 Pa., 472; Bocock vs. Pavey, 8 
Ohio St., 270; State vs. Stanley, 14 Ind., 109; Maple vs. Kus- 
sart, 53 Penn. St., 348; 1 Rawle, 163; 7 Watts & S., 127; 
5 Barb., 168; 7 Harr., 424; 6 Harr., 346; 8 Wright, 449; 
1 Casey, 282; Pockman vs. Meatt, 49 Mo., 349.) 

It makes no difference in this case that the purchaser might 
have ascertained the defect in the service. He was put off his 
guard by Hewitt, and the latter cannot have his money and the 
land as well. 

It appears both from the pleadings and the proof, that defend- 
ant and Hewitt were in privity, and hence if Hewitt is estopped 
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to deny plaintiffs title, defendant is likewise estopped. (Thistle 
vs. Buford, 50 Mo., 278; Chouteau vs. Goddin, 39 Mo., 229.) 


Samuel G. Loring, for Defendant in Error. 


The petition does not state a cause of action. It shows that 
the plaintiff bought the land with notice, that the court, rendering 
the judgment against Hewitt, had no jurisdiction of the subject 
matter of the action, or the person of the defendant. (Downing 
vs. Still, 43 Mo., 321.) The purchase was the result of plain- 
tiffs own inattention and folly. (Bank of Mo. vs. Bray, 87 Mo., 
194; Valle vs. Fleming, 29 Mo., 163.) 

There could be no subsequent ratification of the sale by Hewitt, 
so as to make it binding upon him, or give this plaintiff any 
equities against the land, unless the sheriff, at the time of the 
sale represented himself as Hewitt’s agent, and plaintiff bought 
- under that belief, or the sale was made under a valid and subsist- 
ing judgment against Hewitt, and the proceeds went to the use 
and benefit of Hewitt, and defendant had knowledge of all the 
facts at the time he purchased, and received a deed. (1 Pars. 
Cont., 4 ed., p. 47.) But the petition shows no such state of 
ease. As for the sheriff he was simply a ministerial officer, 
nothing more. (Rice vs. Bunce, 49 Mo., 235; State of Mo. vs. 
Lewis, 52 Mo., 396 ; Haley vs. Bagley, 37 Mo., 365.) 


Waaner, Judge, delivered the opinion of the court. 


The material averments in the petition are, that on and prior 
to the 10th day of March, 1865, one Robert A. Hewitt was the 
owner in fee simple of a certain piece of land in DeKalb county, 
Missouri, and that at the March term, 1865, of the circuit court 
in that county, a judgment was rendered against him in favor of 
one Meek ; that an execution was duly issued on the said judg- 
ment, and that after giving the proper notices, the sheriff, at the 
September term, 1866, proceeded to sell the land to satisfy the 
judgment and costs ; that there was a defective service of process 
on Hewitt, so that the judgment was not legally binding upon 
him ; that at the sale Hewitt was present by his lawfully author- 


| | 


21 


MAY TERM, 1876. 


Austin v. Loring. 


ized agent, and well knew that said sale was not binling in law 
upon him so as to convey title to the land, but that he elected to 
affirm the sale; that plaintiff, believing at the time that the sale 
was valid, paid his money thereon, and that Hewitt well knowing 
all the facts and that plaintiff had paid his money for the land 
under such belief, then and there affirmed the sale, and demanded 
and received from the sheriff the surplus of $150 of the proceeds 
of the sale remaining in the sheriff's hands, and there consented 
to the plaintiffs receiving a deed for the land, that he might 
have and possess the same as his property ; that afterwards Hew- 
itt pretended to sell the land to the defendant, and by quit-claim 
deed relinquished to him all his pretended interest therein; that 
at the time of, and before the conveyance to defendant, he had 
actual notice of the sale made by the sheriff and the making of 
the deed, and thaf the plaintiff had in good faith paid his money 
for the land, and that Hewitt had waived his right and claim to 
the same, and the title thereto, and that he had approved the said 
sale and received and appropriated the proceeds thereof ; that, 
with a full knowledge of all these facts, defendant received his 
conveyance and took possession, and pretends to be the legai 
owner of the land. . 

The prayer was, that there should be a decree confirming the 
title in the plaintiffs, and divesting it out of the defendant. 

There was a motion to strike out all the substantial and mate- 
rial allegations in the petition, which the court sustained; and 
the plaintiff, electing to abide by his petition, and refusing to 
amend, brings the case here by writ of error. The motion was 
in reality a demurrer, and the action of the court stands on the 
judgment sustaining it. 

The defendant stands here precisely in the position that Hewitt, 
his grantor, would if he were sued and had never parted with his 
interest in the land. It is alleged that he bought with full 
notice of the facts, which must be taken to be conceded, as the 
case is now presented. Besides, he purchased merely by quit- 
claim, and is not warranted in setting up the defense of an inno- 
cent purchaser without notice. 
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The only question is, whether Hewitt, in standing by silently 
ahd seeing the plaintiff bid off the property, and then permitting 
hima to pay for it, in satisfaction of his debt, and demanding and 
receiving the surplus of the proceeds, estopped himself from 
averring anything contrary to the validity of the sale. The doc- 
trine of estoppel by matter zm pads is well established. It rests 
on the principle, primarily, that it would be a fraud in a party to 
assert what his previous conduct had denied, when others have 
acted or changed their condition on the faith of that denial. 
(Chouteau vs. Goddin, 39 Mo., 229; Campbell vs. Johnson, 44 
Mo., 245; State vs. Laies, 52 Mo., 396; Thistle vs. Buford, 50 
Mo., 278; Pockman vs. Meatt, 49 Mo., 349.) The fraud may 
exist in the intention of the party estopped, or in the effect of the 
evidence which he attempts to set up. If no one has been misled 
to his damage, if no injury has arisen from the conduct, declara- 
tions or silence of a party, he will not be estopped from contra- 
dicting them, and a party will not be allowed to avail himself of 
an estoppel when he knew or had the same means of knowledge 
as the other party. (Rice vs. Bunce, 49 Mo., 349; Bates vs. 
Perry, 51 Id., 449.) But no person will be allowed to adopt 
that part of a transaction which is favorable to him, and reject 
the rest to the injury of those from whom he derived the benefit. 
When those who are entitled to avoid a sale adopt and ratify it, 
equity will estop them from afterwards setting it aside. 

When a sale of land is made no person can be permitted to re- 
ceive both the money and the land. And it has been held, in 
the application of this principle, that it makes no difference 
whether the proceedings under which the sale occurs are voidable 
or wholly void, in consequence of the want of jurisdiction. In 
21 Smith’s Lead. Cas. (5 Am. Ed.), p. 662, the author says that 
when those who are entitled to avoid a sale adopt and ratify it, 
by receiving the whole or any part of the purchase money, equity 
will preclude them from setting it aside subsequently for reasons 


‘ that are too plain for statement. (Stroble vs. Smith, 8 Watts 


280; The Commonwealth vs. Sherman’s Adm’rs, 6 Har., 343; 
Smith vs. Worden, 7 Ill., 424.) 
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‘‘When a sale is made of land,” said Lewis, J., in Smith vs. 
Worden, ‘‘no one can be permitted to receive both the money and 
the land. Even if the vendor possessed no title whatever at the 
time of the sale, the estoppel would operate upon a title subse- 
quently acquired. It was held by this court, in the Common- 
wealth vs. Sherman’s Adm’rs, that equitable estoppels of this 
character apply to infants as well as adults, to insolvent trustees 
and guardians as well as to persons acting for themselves, and 
have place as well when the proceeds arise from a sale by au- 
thority of law as when they spring from the act of the party. A 
party will not be allowed to indulge in bad faith and make inno- 
cent purchasers the sport of his tricks. When a sale is void the 
reception of the purchase money renders it valid. (Aderman vs. 
Yord, 1 Rawle, 171; Furness vs. Ewing, 2 Barr, 479.) These 
principles are founded on elevated morals, common honesty and 
pure good faith, and are co-extensive with the principles of the 
mischief which they are designed to counteract. Where a party 
has taken the fruits of a judicial proceeding, he should not after- 
wards be heard to question it. Though an estoppel may debar 
the truth in a particular case, yet, as was said by the Supreme 
Court of the United States in VanRanselaer vs. Karney (11 How., 
826), it imposes silence on the party only when in conscience and 
honesty he should not be allowed to speak.” 

There can be but one sentiment in reference to the justice of 
this case, and the law utters the same voice. Hewitt saw his 
property sold to satisfy his debt. The purchaser had the means 
of knowing whether the proceeding was regular, and so far bid 
at his peril, but he paid his money in good faith and Hewitt, 
with a full knowledge of all the facts, not only allowed him to pay 
off and satisfy the judgment, but he demanded and received the 
surplus which the plaintiff bid, and which he paid to the sheriff for 
his use and benefit. By his actions he ratified the sale, and es- 
topped himself from laying any claim to the land. I have been 
unable to find any case which countenances his claim, and I ap- 
prehend none can be found. 
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The court erred in its ruling, and the judgment will be reversed 
and the cause remanded. The other judges concur, except judge 
Vories, who is absent. 


Tue Daviess County Savines Association, Appellant, vs. 
BensaMin K. Sartor, Baturneer & Josuua M. Sator, 
Respondents. 


1. Practice, Supreme Court— Weight of ev'dence.—In civil action at law the Su- 
preme Court will not interfere on the ground of weight of evidence. 

2. Agency—Bank Caxhier— Representations of —Surety on note—Estoppel, ete.— 
The general duties of the cashier of a bank are to collect notes, keep the 
fands arising from them and deliver up notes and other securities when paid, 
and in the absence of special authority he has no power to discharge the surety 
ou a note; hence his representations to the surety that he is no longer looked 
to, will not bind the bank, nor will the bank be estopped from asserting its 
claim by reason of such assurance. 


ippeal from Livingston Circuit Court. 


Hale §& Eads, withCollier § Hicklin, for Appellant, cited : 
Driscoll vs. Mateer, 31 Mo., 325 ; Clark vs. Barnett, 19 Mo., 39 ; 
Freliegh vs. Ames, 31 Mo., 253; 1 Pars. Bills; 2 Mo., 325; 
note ; Murray vs. Judah, 6 Cow., 434; Seymour vs. Minton, 
17 John., 169 ; Story Bills, p. 280, § 253; 22 IIl., 332 ; also, 
12 Met., 545; Picot vs. Legrange, 22 Mo., 587; McClure vs. 
Bell, 45 Mo., 178; Sto. Ag., §§ 114, 115; Flickner vs. Bank 
of United States, 8 Wheat., 360; United States vs. Dunn, 
6 Pet., 51; Bank of Metropolis vs. Jones, 8 Pet., 12; 
Espy vs. Bank of Cincinnati, 18 Wal., 604; Franklin Bank 
vs. Stewart, 37 Mo., 519; Cochecho Nat. Bk. vs. Haskell, 51 
N. H., 116; Fulton Bank vs. N.Y. & Sharon Canal Co., 4 Paige, 
127; Brown vs. City of Utica, 2 Bart., 104; New Eng. Fire and 
Mar. Ins. Co. vs. Sciettler, 38 Ill., 166; Wright vs. Geo. R. R. 
& Banking Co., 34 Ga., 330; Dedham Sav. Inst. vs. Slack, 6 
Cush., 408 ; Morse Banks & Banking, 178; Olney vs. Chadsey, 
7R. 224, 
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Shanklin, Low & McDugal, for Respondents, cited: Dris- 
coll vs. Mateer, 31 Mo., 325; Baker vs. Briggs, 8 Pick., 128; 
Harris vs. Brooks, 21 Pick., 195; Carpenter vs. King, 9 Met., 
511; Bank vs. Klingensmith, 7 Watts., 523 ; Hickok vs. Bank, 
85 Vt., 450; McCallum vs. Hinkley, 9 Vt., 143 ; Chambers vs. 
Cochran, 18 Iowa, 167; Thornburg vs. Maddon, 33 Lowa, 380 ; 
Pickard vs. Sear, 6 Ad. & El., 475; Freeman vs. Cook, 2 Exch., 
654; Cochecho Nat. Bk., vs. Haskell, 51 N. H., 116. 


Napton, Judge, delivered the opinion of the court. 


This suit was on a promissory note executed by John Ballinger 
and Benj. K. Sailor, to Joshua M. Sailor, and assigned by*the 
latter to the plaintiff. This note was dated January 25th, 1872, 
and was payable in one month from date and bore interest from 
maturity at 10 per cent. per annum. The suit was against the 
two makers and the assignor. 

The defense of Ballinger was that he was merely a security 
for J. M. Sailor, that on or about the 2nd day of July, 1872, he 
called on the plaintiff to ascertain if said note had been paid by 
said Joshua M. Sailor, and was informed that although said note 
had not been paid, plaintiff had made arrangements with said 
Joshua M. Sailor, by which they looked to him alone for pay- 
ment of said note, and that they did not look any longer to this 
defendant for payment of said note, or any part thereof, and this 
defendant, relying upon such statements of plaintiff, did not give 
plaintiff notice in writing to bring suit upon said note against the 
said defendants, as he at the time intended to do and would then 
have done but for such statements; and that, relying on these 
statements, the defendant, Ballinger, took no steps to secure him- 
self against liability on said note as he would and could have 
done but for said statement; that at the time said statements 
were made, and for several months thereafter, said Joshua M. 
Sailor was a resident of said county of Daviess and was solvent, 
and had a large amount of unincumbered real and personal prop- 
erty out of which this defendant could and would have secured 
himself fully against any liability on said note, had he not been 
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misled by said representations of plaintiff; that a short time be- 
fore the institution of this suit said Joshua M. Sailor became in- 
solvent and absconded, and has ever sinze been a non-resident of 
this State, and has no property out of which any part of said note 
could be made. 

To sustain this plea, defendant Ballinger testified on the trial, 
that in July, 1872, he went to the bank to see Mr. Tomlin, the 
cashier, and asked him if the Sailor note had been paid. He said 
it had not, but that the bank at Chillicothe or McFerran’s bank 
had a mortgage on Sailor’s land ; had been loaning him money; 
was carrying him, and that plaintiff would not look to him 
(Ballinger) any longer for the payment of the note. In conse- 
quence of these statements, defendant and witness thought no 
more of the matter, and he was surprised at the suit some four- 
teen months after the maturity of the note. 

The evidence was objected to on the ground that the cashier 
had no right to bind the bank by such statements, and because 
they did not correspond with the defense set up in the answer. 

Tomlin, the cashier, was examined on the other side, who swore 
that no such conversation ever occurred and that he never had any 
conversation whatever with Ballinger after this note was executed 
in July, 1872, until this suit was brought. He stated some con- 
versations with Ballinger in 1871, in which he told Ballinger of 
Sailor’s indebtedness to the Chillicothe bank by way of warning. 

There was then evidence given as to Sailor’s condition in 1871, 
and 1872, and his subsequent insolvency, his abandonment of the 
State in April, 1873, etc. It is unnecessary that this testimony 
should be stated, as no point arises on it. 

The court gave a number of instructions for the plaintiff and 
also for the defendant, all based on the assumption that Tomlin 
the cashier, represented the bank in this interview, or alleged in- 
terview, with Ballinger. It is useless to recite these instructions 
as no point is made on them. On the evidence admitted the is- 
sue was a very plain question of veracity between the cashier and 
the defendant Ballinger, and the verdict having been for defend- 
ant, it is not proposed that we should interfere on the ground of 


26 
| 
| 
| 


MAY TERM, 1876. 27 


Daviess Co. Sav. Ass. v. Sailor, et als. 


the weight of evidence. The only point to be considered in this 
court is whether the evidence of Ballinger was properly admitted, 
or rather, whether the statements said to have been made to him 
by the cashier are such statements as, without proof of special 
authority, would bind the bank. 

The general powers of a cashier are stated in Story on Agency, 
§ 114, and in Fletcher vs. Bank of U. S.(8 Wheat., 360.) He has 
no authority to bind the bank by declarations, or admissions, out- 
side of the general line of his duty, which is to collect notes, 
keep the funds arising from them and deliver up notes and other 
securities when paid. The cashier in this case distinctly informed 
the defendant that the note was not paid, nor was any statement 
pretended to have been made, from which any reasonable man 
could infer that the note was paid. The statement of the cashier 
was that a Chillicothe bank had made loans to Sailor and pro- 
posed ‘‘ carrying him,” and that the plaintiff would not look to 
Ballinger. There was nothing in this statement from which the 
witness had a right to assume that the note had been paid, or 
otherwise secured ; on the contrary, the very reverse was stated 
in plain words, and the information in regard to what had 
been done in the bank at Chillicothe, did not give any assurances 
that this note had been provided for in the mortgage taken by 
that bank. Assuming, however, that the cashier’s assurance was, 
that the debt was otherwise secured and that the defendant would 
not be troubled; that was, as the court of New Hampshire de- 
clares in Cocheco Nat. Bk. vs. Haskell, 51 N. H., 116 (a case 
cited and relied on by both parties), a mere agreement to 
discharge the surety, and not within the ordinary scope of a 
cashier’s authority. 

A cashier of a bank has ordinarily no power to discharge a 
debtor without payment, nor has he any authority to bind the 
bank by an agreement, that a surety shall not be called on to 
pay the note he has signed, or that he shall have no further 
trouble from it. A special authority to discharge sureties may 
be proved; or the cashier may be allowed to represent stockhold- 
ers generally without any regard to the usual duties of a cashier. 
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But there must be proof of such authority, as, upon general prin- 
ciples, he does not have any such powers. 

There is no dispute in this case in regard to the general prin- 
ciples of estoppel. They are recognized by this court in Driskell 
vs. Mateer (31 Mo., 325). The only question for this court to 
decide is, how far declarations and statements by an officer of a 
bank, called a cashier, binds the bank, in a case where there is 
no evidence to show special authority. The evidence of Ballin- 
ger, without proof of special authority conferred on Tomlin the 
cashier, was incompetent to bind the bank. The judgment must 
be reversed and the case remanded. 

The other judges concur; Judges Wagner and Vories absent. 


Vv 


Joun Cravens, Respondent, vs. NaTHan GILLILAN, Appellant. 


1. Promissory note—Unauthorized signature, ratification of —Consideration— 
One whose signature has been attached to a note without his authority may 
ratify the signature. And no new consideration is necessary to validate the 
ratification.—(National Bank v. Gay. post p. 33.) 

2. Promissory note, execution of—Ratification—Evidence—Burden of proof.— 
Where the execution of a note is denied, the onus is on plaintiff to show its 
execution by defendant or his ratification of it with full knowledge of the fact. 
—(See Nat’! Bank v. Gay, post p, 33.) 

8. Evidence—Instructions, giving of.—Whien the evidence on a point is conflict 
ing, the law bearing on it should be declared by appropriate instructions. 
(Nixon vs. Palmer, 8 N. Y. 398.) 


Appeal from Daviess Circuit Court. 
Shanklin, Low & McDougal, for Appellant. 


I. A forgery cannot be ratified. (Sto. Ag., § 25la; Ferry 
v. Taylor, 33 Mo. 323; Brook v. Hook, L. R., 6 Exch. 88; 
Collins v. Swan, 7 Robt. [N. Y.], 623; Williams v. Bagley, L. 
R. H. L. 200; See note to McHugh v. County of Schuylkill, 5 
Am. R. 447); at least not without'a new consideration. (Mc- 
Hugh v. County of Schuylkill, 67 Penn. [St.] 391; Negly v. 
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Lindsay, 67 Penn. [St.], 217; Decuir v. Lejeune, 15 La. Ann. 
569.) 

II. The remarks: of the defendant did not amount to a ratifica- 
tion of the note. (Lancaster v. Baltzell, 7 Gill. & J. 472; Hull 
v. Huse, 10 Mass., 39.) The burden of proof was upon plaintiff, 
not only to establish the ratification, but to show that Nathan at 
the time had full knowledge that his name had been signed with- 
out his authority by Robert. (Clark v. Lyon Co., 7 Nevida, 75; 
Sto. Ag., §§ 324, 243 ; 1 Pars. N. & B. 101; Nixonv. Palmer, 8 
N. Y. 398; Fletcher v. Dysart, 9 B. Mon. 413; Whitford v. 
Monroe, 17 Md. 135; Norton v. Ball, 43 Mo. 113; Moore v. 
Patterson, 28 Penn. [St.], 505.) 


M. Oliver, with Hicklin & Leopold, for Respondent, cited 
Sto. Ag., § 251, note 1, and authorities cited ; also §§ 252, 253 ; 
1 Pars. Cont., [6th Ed.,] 52, 53 and notes; 1 Am. Lead. Cases, 
589-593 ; Culver v. Ashley, 29 Mo. 387-389; 2 Gr. Ev., § 66. 


SuERwoop, Judge, delivered the opinion of the court. 


Action on @ note purporting to be executed to plaintiff by 
Robert L. Gillilan, Nathan Gillilan and Mary J. Clendennen. 
The suit was instituted against Robert L. Gillilan and the admin- 
istrators of Mary J. Ciendennen, but was dismissed as to tiem, 
and proceeded with against Nathan Gillilan alone. Nathan 
Gillilan denied the note under oath. The case was tried before 
the court without a jury. The evidence, as set out in the bill of 
exceptions, was as follows: 

John Cravens, the plaintiff, testified: ‘‘I wrote the body of 
the note sued on, myself. Robert L. Gillilan signed all the 
names to it. Nathan Gillilan was not present. About a year 
" ago I met the defendant here in Gallatin, spoke to him about the 
note in suit, and asked him if they had not better settle it. Told 
him whose names were on the note. He asked to see the note; 
told him it was in bank. We started toward bank to see it, when 
defendant said, ‘I will go and see Robert L. Gillilan about the 
note.” He left me, and when he returned in a short time, he said, 
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‘It is Robert L.’s debt; it is all right; if you want the money 
we will get it for you; there is no necessity of having it probated 
against Mrs. Clendennen’s estate.’ In August last, I started to 
go to defendant’s home to see about this note. On the way there 
I met defendant coming to town. This was after Robert L.’s 
arrest. Defendant asked me if I was going to his home; I told 
him I was ; he then suggested that he would see me in town, and 
we returned together. Nothing was said about the note at the 
time. Some time after I got back to town, defendant came to 
my son’s drug store and asked to see the note. I showed it to 
him; he looked at it and said it was a forgery; that he had never 
signed the note. This was the first time he had ever seen the note.” 

Cross-examination. When Robert Gillilan obtained the money 
for which the note in suit was given he said it was for Mrs. Mary ~ 
J. Clendennen. Mrs. Clendennen was dead when I had the con- 
versation with defendant, first referred to in my testimony, and 
Robert L. Gillilan was one of the executors of her will. I spoke 
to defendant to see if they wished to take up the note, and have 
it probated against Mrs. Clendennen’s estate. When defendant 
returned, after seeing Robert L. Gillilan, he said, ‘‘ Its Bob L.’s 
note; there’s no necessity for having it probated against Mrs. 
Clendennen’s estate ; it is all right, if you want the money we will 
pay it.” 

Maro Thomas testified: ‘‘ About the last June term of the 
Circuit Court plaintiff and I were in the drug store together, 
when defendant came to the door and spoke to plaintiff saying, 
‘Dr. Cravens, that note is all right; it was Robert L. Gillilan’s 
debt.” 

Plaintiff being re-called stated that the conversation mentioned 
by Maro Thomas was the same conversation referred to in his tes- 
timony. Plaintiff here offered the note in evidence and the de- 
fendant objected to its introduction for the reasons ; that the exe- 
cution of the note was not sufficiently established ; that the conver- 
sations of defendant in evidence did not amount to a ratification 
of the note; that the note was a forgery, as to defendant and 
Mrs. Clendennen ; that it was not shown that defendant, at the 
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time of such conversations, knew all the material circumstances 
under which said note had been executed; that Robert L. Gillilan 
in signing said note did not assume to act as the agent of Nathan 
Gillilan ; that the act of Robert L. Gillilan, in signing defendant’s 
name to the note in suit did not bind defendant, because said 
Robert L. being an interested party, could not bind the defendant 
by signing his name as guarantor. 

These objections were overruled and the note admitted in evi- 
dence, and the defendant duly excepted. 

The defendant Nathan Gillilan testified as follows: ‘* At last 
June Term of the Circuit Court I met plaintiff. He said to me, 
*Hadn’t you better fix up that note I have against Mrs. Mary J, 
Clendennen, so as to have it allowed against her estate?’ I told 
him I knew nothing about it; that Robert L. Gillilan was execu- 
tor of Mrs. Clendennen’s will, and that I would see him, Robert 
L., about it. I went at once and saw Robert L. He told me the 
note was all right; that it was his, Robert L.’s debt; and that if 
Dr. Cravens wanted the money he would pay it. I then went to 
the drug store and told plaintiff that the note was all right; that 
it was Robert L.’s debt. I did not then know that my name was 
on the note. I never authorized Robert L. Gillilan to sign my 
name to the note in suit. The money was not gotten for my use. 
I never knew that my name was on the note in suit until plaintiff 
showed me the note, here in town, after the arrest of Robert L. 
Gillilan. Had heard it talked of here in town after his arrest, and 
after we got into town, the day I met plaintiff going to my house, 
I asked him to show me the note, which he did. When I saw the 
note in suit I told plaintiff I never signed it; that my name was 
rie and that [ would not pay the note. In the first conversa- 
tion [ had with plaintiff in June last, he did not tell me my name 
was on the note; he never offered to show me the note at that 
time, and I never knew my name was to the note, and never saw 
it until he showed it to me after Robert L. Gillilan’s arrest.” 

This was all the evidence offered. The defendant asked the 
following declarations of law, all which were refused by the court. — 
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1. If the court sitting as a jury, finds from the evidence that 
the name of Nathan Gillilan was signed to the note in suit by 
Robert L. Gillilan for money borrowed by said Robert for him- 
self, or any other person than the defendant, Nathan Gillilan, the 
finding of the court must be for the defendant; 2. If the court 
finds from the evidence, that the signature of Nathan Gillilan to 
the note in suit was, and is, a forgery, then no subsequent rati- 
fication of said note by said Nathan Gillilan, not founded on a 
new: and adequate consideration, will bind him; 3. That no rati- 
fication of the note in proof will bind defendant unless such rati- 
fication was made with full knowledge of all material facts, con- 
nected with the execution of said note; and the burden of proof 
is with the plaintiff to establish such knowledge; and unless the 
evidence shows that at the time when the conversation, in proof, 
between plaintiff and defendant took place, Nathan Gillilan knew 
that his name had been signed to said note by Robert L. Gillilan, 
the finding must be for defendant. 

The plaintiff asked no declarations of law. The court found 
for plaintiff. The defendant filed a’ motion for a new trial and 
in arrest of judgment, which was overruled. He now brings the 
case here by appeal. 

The principles enunciated in the 1st and 2nd declarations of law 
asked by defendant have been discussed at length in the case of The 
First National Bank of Trenton vs. Samuel Gay, e¢ a/., decided at 
the present term. In the refusal of those declarations there was no 
error. 

We pass now to the consideration of the defendant’s third dec- 
laration. It is among the fundamentals of the law that the onus 
probandi lies on him who asserts the affirmative of the issue, 
When, under our practice, the defendant denies the executioh of 
the note in suit, it devolves on the plaintiff to establish that which 
he has asserted in his petition {Gat by showing that, the defend- 
ant did in fact execute the instrument as alleged, or|second) that 
subsequent to the execution of the instrument he adopted his name, 
_ Placed there by some unauthorized hand, as his own signature ; 

and in either event, the burden necessarily rests on the shoulders 
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of the plaintiff to establish, by evidence either direct or circum- 
stantial, that what he has asserted in his petition is true. And as 
a matter of course, if he puts his case on the theory of ratifica- 
tion, he must show that the confirmatory act took place with full 
knowledge of all material facts on the part of him sought to be 
charged. In this case, if the testimony on the plaintiff's behalf is 
to be taken as true, there was a tendency therein to show that the 
defendant had adopted his son’s act of signing as his own signa- 
ture. But there was testimony also of acontrary effect ; testimony - 
which had a tendency to place the matter in a very different attitude . 
and give it a wholly different coloring. Under these circumstances, 
the declaration referred to, asking as it did the assertion of ob- 
viously correct principles, should have been given. (Nixon vs. 
Palmer, 8 N. Y. 398, cas. cit.) It may have been that the re- 
sult would have been unchanged had the declaration in question 
been given ; but that is no concern of ours. It is enough to say 
that the defendant had the legal right to have the law correctly 
declared, and of that legal right we will not deprive him. 

It follows, that the judgment must be reversed and the cause re- 
manded ; Judge Vories absent, the other judges concur. 


nr 


Frmst National BANK OF TRENTON, Mo., Respondent, vs. Sam- 
vEL Gay, Ropert L. GILLiLAN AND Natuan Ap- 
pellants. 


1. Promissory note—Instrument uncertain as to amount, not_—An instrument 
whereby the maker promises to pay a specified sum, and agrees, if the sum be 
not paid at maturity, and the note is placed in the hands of an attorney for 
collection, to pay ten per cent. in addition, as an attorney’s fee, is not a prom- 
issory note, forasmuch as a part of the amount agreed to be paid is uncertain 
and contingent. 

2, Promissory notes—Ageney— Authority to make note—Where one authorizes 
another “to use or sign his name” for the purpose of obtaining accommodation 
at a bauk, he of necessity authorizes the execution of a note, and the law will 
give effect to such purpose in the usual and ordinary way. But such power 
does not authorize the execution of an instrument which is not a commercial 
note (as in the instance above supposed). 
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8. Agency—Authority to sign note—Signature of co-securily oblained withinal ane 
thority of principal—Ratification.—Where one authorized his name to be 
signed or used, but refused to ‘go out of his family for the pyrpose of obtain- 
ing co-securities, and/ the person who signed the name of the one so authoriz- 
ing, did so in conjunction with another who was not in the family, held, that 

the person who authorized his name to be used was not liable in conséquence 
of the departure of the restrictions imposed. But such signing may be made 
good by subsequent_rati ion, with full knowledge, ete. And in such case 
no new consideration is requisite. 

4. Promise—Ratification of refers to, ete—When the ratifieation of a prom- 
issory note occurs it has relation to the original promise, and becomes 
part and parcel thereof. But full knowledge must be brought home to the 
party ratifying, and evidence of such knowledge should be clear. 

5. Agency—Authority to sign note need not appear on face of.—The authority 
of an agent need not appear on face of instrument not under seal, although 
that is the best l° of execution, The simple signature of principal's 


name is sufficient. 


Appeal from Daviess County Court. 


Shanklin, Low & McDougal, for Appellants. 


I. The instrument sued on is not a promissory note, and was 
inadmissible under the pleadings. The stipulation for the pay- 
ment of an attorney’s fee reduced it to an ordinary contract. 
(Ancil vs. Brooks, 51 Mo., 178 ; Comstock vs. Davis, 51 Mo., 
569 ; Lowe vs. Bliss, 24 Ill. 168; Read vs. McNulty, 12 Rich. 
[Law] 445; Philadelplia Bank vs. Newkerk, 2 Miles, 442; Ay- 
rey vs. Fearnsides, 4 M. & W., 168; Palmer va. Fahnestock, 9 — 
Upper Can. C. P., 172; Austin vs. Barnes, 16 Barb., 643; 1 
Pars. N. & B., 37-8; Sto. Prom. Notes, § 20; Edwds. Bills 
and Notes, §§ 138, 139.) 

II. The evidence of James B. Carnes was insufficient to estab- 
lish a ratification of the note, for it is not shown that Nathan 
promised to pay this note, nor that his remarks were made with 
full knowledge of all the facts. (1 Pars. N. & B,, 101; Nixon 
vs. Palmer, 8 N. Y. 398; Fletcher vs. Dysart, 9 B. Mon., 413; 
Whitford vs. Monroe, 17 Md., 185; Norton vs. Ball, 48 Mo., 
113; Moore vs. Patterson, 28 Penn. St., 505; Clark vs. Lyon 
Oo., 7 Nevada, 76; Sto. Agen., §§ 243, 824; Ferry vs. Taylor, 
83 Mo., 334; Brook vs. Hook, L. R. 6 Exch., 88; Wilson vs. 
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Tumman, 6 Man. & Gr., 236 ; Watson vs. Swan, 11 C. B.N. s., 
756; Lancaster vs. Baltzell, 7 Gil. & J.,472; Collins vs. Swan, 
7 Robt. [N. Y.] 623; Fellows vs. Commissioners, 36 Barb., 


665.) 
Daniel Metcalf, for Respondent. 


I. The fact that Robert Gillilan executed the note with Samuel 
Gay, does not make the note less bindizg on Nathan Gillilan. 
When an agent does what he has authority to do, and also that 
which is in excess of his authority, his acts are good to the extent 
of his authority. (Bank of Mo. vs. McKnight, 2 Mo., 42; Sto. 
Agen. [6 Ed.], §§ 167-168, pp. 186, 197; 2 Sugd. Powers, 3d 
Ed. § 5, ch. 8, pp. 550, 556; Id. 6 ed., ch. 9, § 1, pp. 59, 79, 
vol. 2. 

IL. ie fact that Robert L. Gillilan, as the agent of Nathan 
Gillilan, signed the name of Nathan Gillilan without signing his 
own name as agent, makes no difference if he was Nathan’s 
agent. It is a matter of proof aliunde. (1 Pars. Bills and 
Notes, § 4, p. 91; Trumbull vs. Brent, 1 Hill, 336.) 

Iff. The allegations in the petition that the note was for value 
received, sold and endorsed to the respondent, is sufficient. (Whit- 
telsey’s Mo. Pr., 147, 148; Dumont vs. Williams, 18 Ohio St., 
515.) 


SuErwoop, Judge, delivered the opinion of the court. 


Action on instrument in this form : 
°$650.00 _ Trenton, Mo., May 13, 1874. 

Ninety days after date we promise to pay to the order of Rob- 
ert L. Gillilan, six hundred and fifty dollars, for value received, 
with interest after maturity, at the rate of ten per cent. per an- 
num, at the First National Bank of Trenton, Mo.; and if not 
paid at maturity, and the same is placed in the hands of an at- 
torney for collection, we agree and promise to pay an additional 


sum of ten per cent. as attorney’s fee. 
NatHan GILLIAN, 


SaMUEL Gay.” 
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On the above instrement there was this indorsement: ‘‘For 
value received, I assign the within note to First National Bank 
of Trenton, Mo., and waive protest, notice of protest, and de- 


mand of payment. 
Rosert L. 


The petition alleged, among other things, that in consequence 


of the non-payment of the instrument at maturity, it was placed 


in the hands of an attorney for collection, and asked judgment 
not only for the principal sum with interest, but also asked for 
four per cent. damages for non-payment, as well as ten per cent. 
damages as an attorney’s fee. 

In addition to other matters, the defendant, Nathan Gillilan, 
put in a plea of non est factum. A trial was had, resulting in 
a verdict for plaintiff and judgment accordingly. 

These instructions, against the objection of the defendant, 
were given on behalf of the plaintiff : 

1. “If the jury believe from the evidence that the defendant, 
Nathan Gillilan, authorized or directed Robert Gillilan to get 
money from plaintiff, and ‘to sign or use his name on a note, or 
notes, therefor, and that said Robert did, in pursuance of such 
authority, borrow of plaintiff $624.80, and to secure the payment 
of the same, did make the instrument sued on, signing said Na- 
than’s name thereto as a maker offsaid instrument, they must 
find for plaintiff against all of the defendants for that sum.” 

2. ‘If the jury believe from the evidence that defendant, Na- 
than Gillilan, authorized or directed Robert L. Gillilan to get 


| money from plaintiff, and to sign or use his name therefor, and 


that said Robert did, in pursuance of such authority, borrow of 
plaintiff $624.80, and to secure the payment of the same, did 
make the instrument sued on, signing said Nathan’s name thereto 
as a maker of said instrument, and that said instrument was with- 
in the scope and meaning of his authority to use said Nathan’s 
name, then they must find for plaintiff against all the defendants 
for said sum and ten per cent. thereon, as attorneys’ fees.” 


/~ For the reason that the instrument in suit is not precise as to 


the amount to be paid, we do not regard it as a promissory note. 
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And no little stringency is exhibited by the cases in respect to 
this point.. It is said that, ‘‘the sum must be stated definitely, 
and must not be connected with any indefinite or uncertain sum,” 
and that the rule id cerfum est, etc. is not allowed to supply any 
- lack in this particular. Thus, where the promise was to pay a 
certain sum and “‘all fines according to rule,’’ it was held, that 
the words just quoted could not be rejected us surplusage, and 
that, consequently, the paper declared on was not a promissory 
note. (Ayrey vs. Fearnsides, 4 M. & W., 168.) Numerous 
other instances of like tenor and effect can be found in the books. 
(Smith vs. Nightingale, 2 Stark., 375 ; Bolton vs. Dugdale, 4 B. 
& Ad., 619; Smith Merc. Law, 253; Clarke vs. Perceval, 2 B. 
& Ad., 660; 1 Pars. N. & B., 37; Read vs. McNulty, 12 Rich. 
[Law], 445.) 

Here, a portion of the amount promised to be paid, to-wit, the 
attorneys’ fees, depends upon the contingency, whether another 
portion, specified by the same paper, is paid on maturity. There 
are, however, authorities ‘which hold to a different view from the 
one here enunciated (Stoneman vs. Pyle, 35 Ind., 103; Nicker-. 
son vs. Sheldon, 33 Ill., 8373; Sperry vs. How, 32 Iowa, 184), 
but we regard them as seriously endangering elementary princi- 
ples and definitions. If, then, our position be correct, that the 
instrument referred to is not, a promissory note, the first instruc: 
tion given at plaintiff’s instance is clearly faulty, in assuming that 
if Robert Gillilan was authorized by Nathan Gillilan to sign his 
name to a note or notes, in order to borrow money, therefore this 
authority would comprehend and authorize the execution of such_ 
an instrument as the one declared on. If the father, when stat- 
ing “that whenever his son wanted acconimodation at the bank, 
he was authorized to use or sign his name,” did not by such 
language intend to confer authority for signing his name to a 
note or notes as security, it is impossible to give any meaning or 
force to his utterances. He must have meant to confer such au- 
thority if he meant anything. And it will not be assumed that 
this language of the father was a mere idle declaration. The 
law, therefore, will give effect to such evident intention, in the 
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usual and ordinary manner in which such intention is commonly 
- effectuated. The authorities abound in favor of this view. (Sto. 
Agency, §§ 57, 58, 59, 60, 84, 85, 102, 103 ; Ekins vs. Mack- 
lish, Ambler, 184.) 

But while we may freely concede that all means necessary and 
proper for the accomplishment of the end were intended, yet this 
concession cannot be permitted to embrace the extraordinary means 
and measures resorted to by the son, in the present instance. 
These considerations conspicuously show the exceeding impropriety 
of giving the instruction above mentioned. The second instruction 
was equally erroneous as the first. The evidence of plaintifP?s own 
witnesses, the officers of the bank, shows that the father, in prof- 
fering the use of his name, for the accommodation of the son, 

distinctly stated ‘that he and Robert were both good; that he 
did not wish to go out of the family for security, that there was 
no necessity for doing so.” This language is susceptible of but 
one construction. It plainly indicates that while the father was 
willing to become the surety of his son, he at the same time de- 
sired to restrict that suretyship to the members of his family. 
And he had the undoubted right to so restrict his liability. And, 
as a necessary sequence therefrom, the son had no power to dis- 
regard these restrictions which were imposed on him. 

These remarks are but the application of a very familiar doc- 
trine respecting agents who possess only special and limited pow- 
ers. Thus, an agent authorized to draw and indorse bills in the 
name of his principal, has no power to draw or indorse a bill in 
his own name, or in the joint name of himself and principal. 
(Slainback vs. Read, 11 Gratt. 281.) A ruling similar to this 
in point of principle, was made in Mechanics’ Bank vs. Schaum- 

burg (38 Mo., 228). And it matters not whether the addition of 
the name of Samuel Gay to the note, prior to its delivery, af- 
fected the rights or interests of Nathan Gillilan injuriously or 
otherwise. He has the right to say, when ascertaining that his 
instructions have not been followed: ‘I never gave assent to this 
contract.” 
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- The instruction referred to was erroneous, therefore, as already 
stated, because there was not a particle of evidence tending to 
show that Nathan Gillilan was willing, at the outset, to assume 
with Samuel Gay, or indeed any one else, outside of his family, a 
joint liability in the execution of any paper whatever, much less 
the instrument in suit. There are other errors in this instruction 
but we need not point them out, as they have been already passed 
upon in our remarks upon the first one given. And the errors 
we have pointed out were not aided or cured by the harmless 
platitude which the court of its own motion gave, ‘ That, unless 
the jury find from the evidence in the case that Nathan Gillilan au- 
thorized Robert L. Gillilan to sign his (Nathan Gillilan’s) name 
to the instrument in suit, the jury must find for the said Nathan 
Gillilan.” But although it may be true that Nathan Gillilan did 
not give authority to sign his name to the instrument on which 
the claim of the plaintiff is based, yet it was doubtless in his 
power, upon full knowledge of what had been done, to give it the 
sanction of his approbation. 

There have been many refinements odepeed about this doctrine 
of ratification ; refinements which savor more of subtlety than 
of sound judgment. With some exceptions, not necessary to be 
adverted to here, the general proposition is, however, undoubt- 
edly correct, that he who may authorize in the beginning, may 
ralify in the end. This is a common sense view of the matter, 
easily understood, constantly acted and relied on, in the ordinary 
occurrences of daily life, and should not be frittered away by 
subtleties without soundness, and distinctions without difference. 
And there is, therefore, no force in the point urged on our atten- 
tion, that there would have to be a new consideration in order to 
attach validity to a confirmatory act. No independent considera- 
tion is required in the case of an accommodation indorser, surety, 
etc., in the first instance, and it is difficult to see why anything 
more should be required on subsequent sanction than on original 
assent. (Commercial Bank vs. Warren, 15 N. Y. [1 Smith], 577, 
and cases cited. ) 
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The Supreme Court of Pennsylvania (McHugh vs. County’ 67 
Pa., 391, and cases cited) has, it seems, uniformly held that 
there could be no ratification without a new consideration, where 
_ the original act was mala fide. But this court, in the case of 
| Dow’s Ex’r vs. Spurney’s Ex’r (29 Mo., 386), where the point, 
indeed, was not expressly raised, but where there was no proof of 
a new consideration, held that ratification might occur, even 
where the ratifier’s name had been furged. There is, however, 
no proof of bad faith in this case ; so that the Pennsylvania de- 
cisions to which we have been cited, even if regarded as sound, 
would be inapplicable here. 

As to the case of Green vs. Shepherd (5 Allen, 589), to which 
our attention is also called, it only decides that, if a note be 
signed by one as principal, after delivery and acceptance, without: 
new consideration, there could be no recovery against the party so 
signing. The case of Good vs. Jones (9 Mo. 866), has no greater 
relevancy to the case at bar than the one from Massachusetts, for, 
in the present case, if the act of the son was ratified, the ratifica- 
tion would not be a collateral undertaking, as in the two cases 
just cited, but would evidently have relation to the date of the act 
ratified, take effect from that period, and be regarded as part and 
parcel of the original promise. But there is no inconsiderable 
doubt whether the evidence establishes a ratification. The tes- 
timony of Carnes, the president of the bank, can hardly be held 
sufficient for that purpose, especially when taken in connection 
with that of Nathan Gillilan. Carnes says, that on one occasion 
Nathan Gillilan walked with him to the depot and stated, ‘‘that 
they had received some notices of notes falling due at the bank, 
and requested me to tell the cashier that he or Robert L. would 
be over in a few days and fix them up.”? But at that time Gilli- 
lan had a note in bank, signed by himself, for money which he 
had borrowed and afterwards paid. This note bore the names 
also of Robert L. and George Gillilan; and Nathan Gillilan may 
have referred to that. Besides, he testifies that he never received 
any notice from the bank of the existence of any note except his 
own, and did not know of any other note in bank but his own 
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(until after Robert L.’s arrest); that he remembered the 
conversation with Carnes well, and that conversation was as 
follows: ‘‘I told him I owed a note in bank, had received notice 
of the maturity thereof, and requested him to tell the cashier I 
would be over in a few days and pay it, which I did.” 

Under these circumstances we should feel somewhat disinclined 
to hold that the rule as to full knowledge on the part of the rati- 
fier, had met with compliance in the case before us. (German 
Bank vs. Dunn, 62 Mo., 79; Owings vs. Hall, 9 Pet., 607; 
Nixon vs. Palmer, 8 N. Y., 398; Fletcher vs. Dysart, 9 B. 
Mon., 413.) We make, however, no express ruling on the sufli- 
ciency of the evidence with respect to ratification. 

All of the instructions asked by defendant were refused ; and 
we have incidentally commented on them in the foregoing re- 
marks. They were, in the main, correct. 

It has been strenuously insisted here, as it was below, when the 
instrument sued on was offered in evidence, that the name of 
Robert L. Gillilan, in order to be sufficient to bind his father, 
should have appeared on the face of the paper as agent of the 
latter. But this may well be doubted. Mr. Parsons in his work 
(Vol. 1, N. & B., pp. 91, 92), holds that, notwithstanding there 
are grave objections to an agent signing the name of the princi- 
pal without adding appropriate words showing that he did act as 
agent, yet such a mode of execution would be valid. And he 
cites several cases in support of this view. Thus, in Watkins vs. 
Vince (2 Stark., 368), Lord Ellenborough held such a signing by 
a son sufficient, where the son had done this in several instances. 
A similar ruling was made in Neal vs. Ewing (1 Esp., 61). The 
case of Wood vs. Goodridge (6 Cush., 117), relied on by de- — 
fendant’s counsel, holds differently, but the remarks there were 
principally applicable to the formal execution of a mortgage by 
an attorney in fact. The language, however, has a wider sig- 
nificance ; but the case shows that these utterances were mere 
dicta, totally unnecessary to a decision; nor was the decision 
placed on that ground, but upon the ground that the attorney was 
not authorized by the instrument under which he professed to act, 
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to make either a nole or a mortgage. In addition to that, four 
years after the above case was decided, the Supreme Court of 
Massachusetts expressly held, in Brigham vs. Peters (1 Gray, 
139), that a principal might be bound by permitting his agent to 
use his name and signature ; and the cases in Esp. and Stark., 
supra, are cited with approval. (See also Forsyth vs. Day, 41 
Me., 382 [where the doctrine of 6 Cush. supra, is denied, beth 
on reason and authority] ; Sto. Agen., § 147; Hefner vs. Van- 
dolah, 62 Ill., 483 ; 1 Daniel Neg. Instr., § 299, and cas. cit. ; 
Mechanics’ Bank vs. Bank of Columbia, 5 Wheat., 327.) 
* There are other points to which our attention has been called 
by the ingenuity and research of counsel, but we have, for the 
present at least, sufficiently passed on all the salient and decisive 
points involved in this record. 

The result is, that the judgment must be reversed, and the 
cause remanded; Judge Vories absent, the other judges concur. 


SaMvuEL Sprr.er, Respondent, vs. Ransom V. Youna, Appellant. 


1. Municipalities— Restraint of animals— Ordinances touching— Penalties against 
owners, intended for what cases.—The town of Trenton passed an ordinance 
authorizing the seizure of hogs found running at large within the corporate 
limits, and requiring the owners, in order to redeem, to pay certain penalties 
and costs. Held, Ist, that the penalty could be enforced although the owner 
resided without the corporate Loundaries ; 2d, that the legislature, as a sanitary 
or police regulation, could pass an act authorizing such a measure; 3rd, that 
the penalties of the ordinance were not intended to apply to cases where the 

escape of the stock was unavoidable, and the owner used requisite diligence in 

attempting to reclaim them. 


Appeal from Grundy Circuit Court. 


Collier §& Peery, for Appellant. 


Daniel Metcalf, for Respondent, cited: Dil. Corp., §§ 279, 
283, 285, and cas. cited, §§ 308-2; Rosebaugh vs. Saffin, 10 
Ohio, 32-37, and authorities cited; Darst vs. The People, 51 
Ill., 286. 
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Waener, Judge, delivered the opinion of the court. 


This was an action under the statute to recover the possession 
of hogs claimed to be the property of the plaintiff. The defend- 
ant justified the seizure and detention of the hogs, as marshal of 
the town of Trenton, under an ordinance of that town. It ap- 
pears that the plaintiff was a non-resident of the town, and that 
nis hogs escaped into the town where they were taken up. 

By the 4th subdivision of the first section of the act to amend 
the charter of the town of Trenton (Sess. Acts 1874, p. 408), 
power is given to the incorporation ‘‘ to prevent or abate all nui- 
sances on public or private property.” 

Under this authority the town council passed an ordinance 
which the defendant pleads in justification. The first section de- 
clares all hogs running at large within the corporate limits to be 
nuisances, and the owner of each and every such animal is made 
liable to pay to the town the sum of one dollar for every twenty- 
four hours the same shall run at large, and also a fee to the mar- 
shal for taking them up. By the second section the marshal is 
required to take up and confine in a secure pen or place provided 
for that purpose, every such animal found running at large, and 
retain the same until redeemed or sold. Section three provides 
that if the owner of any such animal shall before the same is 
sold, psy the marshal the penalty provided for taking it up, then 
it shall be restored to him; and if he does not redeem before sale 
by payment to the marshal of the penalty, then the officer shall 
proceed to expose and sell the same at public auction to the high- 
est bidder. Section four authorizes the marshal to pay the money 
arising from the sale to the owner on his demand, after deducting 
penalty and costs. And section five requires that before a sale is 
made, an advertisement giving a description of the property to 
be sold, and the place where sold, shall be posted up for forty- 
eight hours. 

The case war tried by the court, sitting as a jury, and the 
plaintiff gave evidence showing that he resided out of town and 
kept his hogs up in a pen; the water washed his fence away and they 
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escaped, without any negligence on his part ; and that-he after- 
wards used due diligence to reclaim them, and that they were 
taken up by the defendant on the same day they made their es- 
cape. These facts were all embodied in a declaration which told 
the court if they were found to exist the verdict should be for 
the plaintiff. 

Defendant offered two instructions; 1st: That if the court 
should find from the evidence that defendant at the time of taking 
up plaintiff's hogs, was marshal of the town, and that he took up 
the hogs while running at large in any street, iane, avenue 
or alley, or in any uninclosed place within the corporate limits 
of the town, then the verdict should be for the defendants ; 
2nd, that the charter of the town and the ordinances autho- 
rized the marshal to seize and restrain any hogs found running 
at large in the town limits, and the owner could not reclaim them 
without first tendering the marshal his fees for taking them up. 
Both of these instructions were refused, and there was a verdict 
and judgment for the plaintiff. 

That the plaintiff was a non-resident cannot have material 
affect or alter the case. It is true that the ordinance of a muni- 
cipal corporation can have no extra-territorial force ; but persons 
or property coming within the territorial limits of the corpora- 
tion, come under its authority. 

The rights of all persons must be used in harmony and exer- 
cised in such a manner as not to injure each other. No doubt 
is entertained but that the legislature, as a sanitary or police regu- 
lation, may confer upon towns the power to adopt such measures 
as the one here resorted to. 

As abstract propositions of law defendant’s instructions were 
cortect, but the question is, whether the facts would warrant the 
application of such arule to this case, Statutes must be con- 
strued in reference to the subject matter, the objects which promp- 
ted and induced their enactment, and the mischief they were in- 
tended to remedy. The evidence shows, and the court found, 
that plaintiff resided outside of the town limits, and kept his hogs 
up in a pen, but by the floods a part of the fencing was swept 
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away and the hogs escaped ; that as soon as plaintiff heard of 
the escape of the hogs, and on the evening of the same day, he 
made pursuit of them, and on the next morning found them in 
possession of the defendant. Whilst physically they were found 
in the streets, or within the corporate limits, yet they were not 
there within the meaning and spirit as contemplated by the ordi- 
nance. The ordinance was designed to prohibit hogs from run- 
ning at large, or within the town limits, in the ordinary sense. It 
was intended to compel people to restrain their animals, but it 
was not designed to punish them for an unavoidabie escape, 
where the owner used the requisite diligence to reclaim them and 
regain their possession. The hogs were turned out by a power 
over which plaintiff had no control; he made every necessary 
effort to re-take them, and I do not believe that under such circum- 
stances the law ever intended to mulct him in costs. 

The judgment was right and should be affirmed. All the 
judges concur, except Judge Vories, who is absent. 


Joun G. Plaintiff in Error, vs. F. Yates, 
Defendant in Error. 


1. Principal and surety—Extension of note with forged signatures of sureties, 
taken on misrepresentations—Sureties to original paper not released.—lIt is set- 
tled law that if the creditor enters into a binding contract, the effect of which 
will be to give further time to the principal] debtor, without the consent of the 
surety, the surety will be discharged. But where an original note, having the 
names of sureties attached, is surrendered, and a second, having the same names 
is taken in extension of the debt, by reason of representations that the signa- 
tures of the sureties are genuine, the payee may, on discovery that they are 
forged, repudiate the new contract, and hold the sureties on the original pa- 


per. 
Error to Ray Circuit Court. 


D. P. Whitmer, with J. W. Shotwell, for Plaintiff in Error, 


cited : Dodd vs. Winn, 27 Mo., 501; Dunn vs. Wade, 23 Mo., 
207 ; State Sav. Ass’n of St. Louis vs. Kellogg, 52 Mo., 583 ; 
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Heralson vs. Mason, 53 Mo., 211; State to use, etc. vs. Patton, 
42 Mo. 530; State to use, etc. vs. Matson, 38 Mo., 489; Wagn. 
Stat., ch. 132, $$ 5, 6, T, 8. 


C. F. Garner, for Defendant in Error. 


The crelitor has no right, and it is against the faith of his 
contract, to give time to the principal, even though manifestly for 
the benefit of the surety, without the consent of the surety. 
(Fell’s Law Guar. & Sur., p. 213; Lynch vs. Reynolds, 16 
John., 61; Robertson vs. Vogle, 1 Dal., 252; 2 Am. Lead. 
Cas., 272-4, 275.) 

Plaintiff shows no cause of action. It is manifest on the face 
of the petition that there was collusion and fraud between the 
original payee in the note and the ei in this suit, by which 
defendant was prejudiced. 


Hoven, Judge, delivered the opinion of the court. 


This was an action by the plaintiff, as surety, against the de- 
fendant, as his co-surety, for contribution. 

The petition states the following facts: On the 12th day of 
January, 1861, Joseph D. Nelson executed and delivered to one 
Caroline Sinclair, a promissory note for the sum of two thousand 
eight hundred and eighty-one dollars and forty-five cents, with the 
plaintiff and the defendant as his sureties. Some time after the 
maturity of said note, Caroline Sinclair, who then resided in Ken- 
tucky, requested Nelson, who, with the sureties, lived in this 
State, to renew said note. Nelson sent her a note in renewal, 
signed by himself, and having also the names of the plaintiff and 
the defendant signed thereto, which Mrs. Sinclair thought at the 
time were their genuine signatures, and so believing, returned to 
Nelson the original note. Neither Yates nor Kincaid had ever 
signed, or authorized any one to sign for them, the second note. 
Nelson died insolvent in possession of the original note, which 
afterwards came to the possession of the defendant, as his admin- 
istrator. Neither Nelson nor the defendant ever paid any part 
of the debt to Mrs. Sinclair. Upon discovering that the signa- 
tures of Yates and Kincaid were not genuine, Mrs. Sinclair, in 
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1868, sued Yates, then a resident of Kentucky, upon his lia- 
bility as surety on the first note, for the full amount thereof and 
interest, and he, as he alleges, having no legal or equitable de- 
fense thereto, ‘compromised, settled, and fully discharged said 
note.” 

Plaintiff prayed judgment against the defendant for half the 
amount of the first note and interest. The amount paid by plain- 
tiff is not stated, and the petition is not as definite in other re- 
spects as it should be. 

The question of the sufficiency of the petition was raised, after 
issue joined, by an objection at the trial to the introduction of 
any evidence under it. The objection was sustained, final judg- 
ment was rendered against the plaintiff, and he has brought the 
case here by writ of error. 

The only question of importance presented for our determina- 
tion is, whether the delivery, by Nelson to Mrs. Sinclair, of the 
second note executed in the manner described in the petition, and 
the surrender by her to him of the original note, had the effect 
of releasing the sureties, Yates and Kincaid, from any further 
liability on the original note. If it did, the plaintiff’s petition 
contains no cause of action against the defendant. 

It is settled law that if the creditor enters into any binding 
contract, the effect of which will be to give further time to the 
principal debtor, without the consent of the surety, the surety 
will be discharged. And the reason why such contract releases 
the surety is, that the creditor thereby puts it out of his power to 
enforce immediate payment from the principal, where the surety 
would have a-right to require him to do so. 

Was Mrs. Sinclair bound to give Nelson the extension of time 
allowed by the second note, whatever it was, when she received 
said note and returned the original note to him, believing that the 
signatures of the plaintiff and the defendant to the second note were 
genuine? We think not. It was an extension procured by the 
fraud of Nelson,and unless she accepted the second note as a re- 
newal of the first note, after she discovered the deception which had 
been practiced upon her, we think she. was not bound by its terms. 


7 
4 


ST. JOSEPH. 


Landrum v. Union Bank of Missouri, et als. 


If she did so accept it, that is a matter of defense. It does not ap- 
pear from the petition thatshe did. She was at liberty to repudi- 
ate the new contract when she discovered that the sureties’ names 
were forged ; and she did not, therefore, deprive herself of the right 
to sue Nelson on the first note by the acceptance of the second, 
under the circumstances stated in the petition. We cannot know 
from the petition that the sureties took any action to protect 
themselves prior to the discovery by Mrs. Sinclair, of the fraud 
practiced upon her, and the effect of such action, if taken, would 
depend upon circumstances. 

The facts we have extracted from the petition were not stated 
with as much particularity as they should have been, but we think 
the petition would supporta judgment. The circuit court erred in 
refusing to hear testimony under it, and its judgment will be re- 
versed and the cause remanded. The other judges concur, ex- 
cept Judge Vories, who is absent. 


Witram M. Lanprvum, Appellant, vs. Tae Unton Bank or Mis- 
SOURI, AND WitL1aM T. Brownrna, e/ a/s., Respondents. 


1. Deed of trust—Sale—Presence of trustee.—A sale of land under a deed of 
trust made in the absence of the trustee, by his agent, is void. 

2. Deed of trust to bank—Purchase by— Redemption.—W here a deed of trust is 
given toa bank to secure a loan, the president being named as the trustee, and 
the bank purchases at the sale under the deed, the sale is not yoid, but will au- 
thorize a redemption by pursuing the proper steps. 

8. Equity—Sale of land—Fraud, collusion, ete., and inadequacy at, will not 
vitiate, when.—In the absence of any proof showing unfairness or fraud or col- 
lusion between the parties to the sale, or that at the time a higher price could 
have been obtained, the mere fact that the property was sold at an under 
value will not invalidate the sale. 

4. Equity—Laches— Estoppel.—Equity will not aid one who has negligently 
slept upon his rights, and induced others to act upon the belief that he has 
abandoned them. 
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6. Hquity—Laches—Sale and improvement of property—Failure to assert claim 
—FRsioppe!—Limitations.—As to what period of time will be necessary in or- 
der to bar a claim on the ground of iaches, no fixed rule can be laid down, 
That mast be determined by the particular circumstances of each case, as the 
character of the property and the knowledge and actions of the parties. In 
some cases a comparatively brief period will be sufficient; in others, nothing 
short of the time of the statute of limitations. : 

Where property was sold under a deed of trust and the purchaser proceeded to 
take poxsession and make valuable and lasting improvements—of which facts 
the claimant had notice either personally or by his agent—and the purchaser 
reinained in possession for eight years, the silence of the owner and his failure 
to assert his rights during that intervai were held sufficient to bar his claim to 
equitable relief on the ground of fraud, etc. 


Appeal from Livingston Circuit Court. 
4. S. Harris, for Appellant. 


* I The deed from Krum as trustee is void. The sale was made 
in Chillicothe, and Krum, at the time of the sale, was in St. Louis. 
(Graham vs. King, 50 Mo. 24; Bales vs. Perry, 51 Id. 452.) 

If. Under the agreement of Hutchinson & Irelan, the pur- 
chase by the bank, at the sale under the Krum-Stagg deed of 
trust, would have been voidable even if Krum had been present at 
the sale. 

III. Notwithstanding the agreement with Irelan, the bank suf- 
fered the property to be sold in August, 1861, four months after- 
wards, for between $2,200 and $2,400 although at the time worth 
$20,000 to $30,000, Lane testifying that the amount of his bid 
was the exact amount of the Krum-Stagg debt, ‘‘in dollars ‘or 
dollars and cents,”. because he knew that Kelly, agent for Krum, 
wanted nothing more than the Krum-Stagg debt. And the bank 
being the beneficiary and substantially the trustee in the janior 
mortgage here, Lane’s action was directly in violation of the rule 
as stated in Van Epps v. Van Epps, 9 Paige, 241. 

IV. The purchase by the bank at the sale ‘made by Sheriff 
Gudgell, was voidable and did not cut off the right of redemption 
of Irelan. 

1. The whole value of the property sold by the’sheriff was 
$20,000 to $30,000, and for this property the bank paid only 
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$380. This was strong evidence of fraud. (Ames vs. Gilmore, 
59 Mo. 549; Mitchell vs. Jones, 50 Mo., 438.) 

2. The bank, through Hutchinson, its president, was trustee in 
that deed of trust—it was the sole beneficiary and was the pur- 
chaser at the sale under it. That makes a clear case for redemp- 
tion, as against the bank, and it makes no difference that the sale 
was made by the sheriff, as substitute for or co-trustee of the trus- 
tee named in the deed. (Gaines vs. Allen, 58 Mo., 544.) Hutch- 
inson, the trustee named in the deed, was not dead, but absent 
from the State. As to the right of redemption, see Thornton 
vs. Irwin, 43 Mo., 160; Reddick ys. Gressman, 49 Mo., 392 
McNees vs. Swaney, 50 Id., 390. 

V. The time which will bar a suit to redeem is the same which 
will bar an action of ejectiment. (McNair vs. Lott, 25 Mo., 190.) 

There are no circumstances here to induce a court of equity to 
refuse relief on a shorter lapse of time. 

There has been no increase in the value of the property since 
the defendants, or the party through whom they claim, became 
the purchaser. The record shows that the value has depreciated. 

For about three years a part of suid premises was occupied by 
the military forces, and surely the defendants will not seriously im- 
pute it against Irelan as laches, that during this period he did not 
come from California to dislodge the bank. On this head see Hun- 
ter vs. Hunter, 50 Mo. 452; Howell vs. McCreery, 7 Dana, 389; 


see also 2 Sto. Eq., § 1520. 
H. M. Pollard, for Respondents. 


I. The petition shows that plaintiff has no equity. It shows 
that he bought with full notice of defendant’s title and possession. 
(1 Sto. Eq., 291-295; 2 Id. 312; Arden vs. Patterson, 5 John. 
Ch. 44 and cases cited ; 5 Doug. 698 ; Gray vs. Shaw, 14 Mo. 341.) 
Tt will not authorize a decree of redemption, inasrouch as it fails to 
tender the amount of the incumbrauce on the property, or to show 
that defendant has a surplus in his hands. (Perry on Trust, vol. 
2, p. 183; Hill. Mort., 137, § 14.) 
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II. The petition on its face shows that plaintiff is barred by 
lapse of time. No allegation is made that anything was done by 
the bank or its grantees, or by Stagg, to prevent Irelan’s learn- 
ing all the alleged frauds immediately on their transpiring; 
and the petition shows that with full knowledge of those frauds, 
and nothing to hinder, he waited for almost ten years, and then 
after lasting 2nd valuable improvements and repairs are made, 
- brings his suit. (Wagn. Stat.,vol. 2, p. 918, § 10; McQuiddy 
vs. Ware, 20 Wal. 14; Ang. Lim., $$ 166-178; Perry Trusts, 
§§ 864-869-870 ; Smith vs. Callaway, 7 Blackf., 86; Badger 
vs. Badger, 2 Wal., $7; Moreman vs. Talbott, 55 Mo., 392; 
Whitmore vs. Marsh, 21 Wal., 178; Taylor vs. Blair, 14 Mo., 
437; Burk vs. Smith, 16 Wal., 401; Broderick’s Will, 21 Wal., 
503; New Albany vs. Burk, 11 Wal., 107; Perry on Trusts, 
§ 602 W.; Crispin vs. Hannavan, 50 Mo. 548.) 

III. The proof shows conclusively that at the Krum sale as well 
as the sheriff’s the property was incumbered for all it was worth 
at the time, and plaintiff cannot now redeem when the land has in- 
creased greatly in value by building and time, unless he shows 
substantial equity. (Bent vs. Peters, 59 Mo. 479.) 

IV. The mere fact, all else being right, a full consideration 
being paid, that the trustee delegated his power to one who the 
proof shows acted exactly as the trustee himself would have done, 
will not permit the plaintiff to redeem. He cannot do so unless 
some act was done injuring him, or unless there was a fraud; 
neither was shown. (Turner vs. Timberlake, 53 Mo., 371; Per- 
ry on Trusts, § 602; Hamilton vs. Lubukee, 51 Ills., 415; 
Beattie vs. Butler, 21 Mo., 313.) | 

V. Although the consideration is inadequate, that alone, unless 
so gross as to indicate fraud on the part of the purchaser, will not 
set aside a sale. (Phillips v. Stewart, 59 Mo., 491.) 

VI. Irelan told the bank he expected and intended to return in 
eighteen months; and the bank did wait over two years before it 
sold—and Irelan has not yet returned—and the preponderance of 
the evidence shows there was no agreement to wait a day for him. 
(McNew vs. Booth, 42 Mo., 189.) 
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W. P. Hall, for Respondent, cited: 17 Wal., 78; 15 Id., 
151; 21 Id., 178; 3d. Cent. Law Jour., 98; 50 Mo., 278; 2 
Ohio, 511; 55 Mo., 397; 4 Paige, 97; 32 N. T., 105; 6 Ind., 
289; 5 N. T., 894; 1 Sto. Eq. Jur., § 384; 17 Ills., 522; 12 
How., 156; Gwinn vs. Biddle, 8 Wheat., 78; 34 Barb. 58; 48 
Mo. 561; 2 Wal., 95.) 


Waener, Judge, delivered the opinion of the court. 


From the record it appears substantially that on the 28th of 
June, 1860, Lambert Irelan, being the owner of lot seven (7) 
in block thirty-three (33) in Chillicothe, on which was situated 
the hotel building known as the Craig House, or Harry’s Hotel, 
conveyed the same to John M. Krum, of St. Louis, in trust to se- 
cure the payment to Henry Stagg of the sums of money specified 
in seven promissory notes of that date, one of which was for the 
sum of two thousand dollars, payable three years after its date, 
and six of them were for one hundred dollars each, interest on the 
principal note, and payable respectively six, twelve, eighteen 
months and so on, after their date; and it was stipulated in the 
deed of trust that if either of the notes should not be paid at its 
maturity, all of them might be considered due, and the trustee 
might proceed to sell, etc. 

On the 8th day of May, 1861, Irelan, his wife joining with 
him, made another deed of trust of the same hotel property to Jno. 
C. Hutchinson, president of the Branch of the Union Bank of Mis- 
souri, at Milan, for the purpose of securing the payment of a 
note of Irelan, for six thousand dollars, dated March 29, 1861, 
and payable four months after its date to said bank. 

In August, 1861, at Chillicothe, a sale of the hotel property 
under the deed of trust to Krum, for the benefit of Stagg, was 
made. Judge Krum, the trustee, was not present at this sale, 
but was in St. Louis and acted through a Mr. Kelly. . 

At this sale, William A. Lane, cashier of the said branch of the 
Union Bank, became the purchaser in the name of his bank. In 
his deposition, taken by the respondents, he says he bid the 
amount of the Krum debt and interest, which he had figured up 
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and found to be between $2,200 and $2,400. He said he did 
not recollect any arrangement with Kelly, or any one else, as to 
the amount he was to bid, but he says: ‘I had determined to 
bid the amount of the debt, and that was all Kelly wanted as 
agent for Krum, the trustee.” 

A few days after this sale, Krum, as trustee, in pursuance of 
Lane’s purchase, executed and acknowledged, at St. Louis, a 
deed conveying to the Union Bank the property alleged to have 
been sold by him as aforesaid. 

In August, 1863, Gudgell, as Sheriff of Livingston County, 
(Hutchinson, the trustee named in the deed, being absent from 
the State) assuming to act under the powers contained in the deed 
of trust made by Irelan and wife to Hutchinson as trustee for 
the bank, and which authorized the sheriff to act in case of the 
absence, etc., of the trustee, sold all the property embraced in the 
deed, and the Union Bank, through the same Mr. Lane, cashier 
of its Branch at Milan, became the purchaser of the whole of it, 
at the sum of three hundred and eighty dollars and took from 
Sheriff Gudgell as trustee a deed conveying the property to it. 

In May, 1865, the bank, by deed of quit-claim, for the consid- 
eration of ten thousand dollars, conveyed the hotel property to the 
respondents and one Downing, who afterwards conveyed his in- ~ 
terest to his co-tenants, some of whom have held possession ever 
since the purchase frem the bank, the bank having taken posses- 
sion in August, 1862. 

In May, 1861, Irelan left for California, taking with him a lot 
of horses for sale, and arrived there. September, 1861, having, 
before he left Missouri, as the petition alleges, made a contract 
with the bank, through Hutchinson, its president, and trustee in 
the last named trust deed, by which the bank, in consideration 

\ that he would give the security of the trust deed, agreed to release 

the indorsers on his note to the bank, and also to protect his prop- 

erty from sale under the Krum-Stagg deed of trust until such 
time as he could take his horses to California, dispose of them, 
and return to Missouri. 
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In May, 1871, Irelan and wife conveyed the hotel property to 
plaintiff by warranty deed. 

The petition in the case was filed June, 1871. It charges 
that the said several purchases by the bank were fraudulent, and 
that the other defendants and said Downing had notice of the 
_ facts and circumstances affecting the title to said property before 

their purchase. It asks that the deeds made by Krum and Cudgell 
be set aside and canceled, for an account of the rents and profits, 
that plaintiff be allowed to redeem and for general relief. The 
bank failed to answer and an interlocutory judgment was rendered 
against it. 

The other defendants answered denying all material allegations 
in the petition, affirmed the regularity of the sales and stated 
that in 1865 the bank sold to Browning and the other defendants for 
$10,000, the full value of the property, and that they were ignorant 
of any defects or irregularities in the bank’s title ; that they have 
spent in repairs, taxes and insurance all they have received for rents. 
They further allege that at the time Irelan left the State for Cali- 
fornia there was an unsatisfied judgment enforcing a mechanic’s 
lien on the house for $300, and that soon after the bank purchased, 
it was compelled to and did pay off the judgment; that Irelan was 
informed of the sale by Krum and the sheriff at once, and that upon 
the sale by the sheriff, when the bank bought, Irelan, by his agent, 
put the bank in possession, and that the bank and its grantees have 
been in continuous and adverse possession ever since, nearly ten 
years before this suit was brought ; that all this time Irelan knew of 
all these sales and never moved to redeem or set them aside, and 
his negligence and laches were relied upon to defeat the suit. 

There was a replication to this answer filed, and the court pro- 
ceeded to hear the plaintiffs testimony and without admitting any 
evidence for the defendants, dismissed the plaintiffs petition and 
gave judgment against him. 

It is objected that the point made as regards the alleged agree- 
ment of the bank to give Irelan time and save him harmless from 
the Stagg debt till he could return from California, which would be 
in about eighteen months, cannot now be relied upon, as it was en- 
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tirely in parol, and would have the effect of changing the written in- 
struments between the parties. 

The question is immaterial, as, upon an examination of the evi- 
dence, we are not satisfied that any such agreement was ever made. 

The testimony wholly fails to show any fraud, collusion or com- 
bination between Stagg and the bank to procure the sale under the 
Krum deed of trust. The bank could not prevent Krum from sell- 
ing, it could only get control of the property for the benefit of 
Irelan, and it did get that control and kept it till 1865, when it 
sold to the present defendants. If Irelan relied upon that agree- 
ment he should have acted in the matter and attempted to enforce 
his rights within a reasonable time. Krum, the trustee, was not 
present at the sale, and it was, therefore, void; but the bank had 
invested its money 6n the strength of the sale; Irelan was apprised 
and cognizant of the fact and he could not silently lie by and per- 
mit the other party to spend its money on the property unless he 
availed himself of all proper promptness in asserting his rights. 
The court in its refusal to hear evidence on the part of the defend- 
ants precluded them from showing the amount they had paid for 
repairs, insurance, taxes, etc.; but it appears from the evidence in- 
troduced by the plaintiff himself that, at the time the sale was 
made, the foundation to the house was out of repair and required 
the expenditure of considerable money to render it substantial and 
safe. This consideration kept the witness from purchasing. The 
bank after its purchase remedied this defect, all of which was known 
to Irelan as he says that he left an agent at the place to attend to 
his business. 

It is contended that the sale made by the bank, in which it be- 
came the purchaser under the deed of trust to Hutchinson, its presi- 
dent, was such a sale as would authorize the plaintiff to redeem ; 
that as the power of sale was to the bank itself to secure its own in- 
debtedness, it could not purchase so as to cut off the equity of re- 
demption ; and that although the sale was actually made by Gud- 
gell, he was a co-trustee, and the sale stood just the same as if 
made by Hutchinson himself. If, for the sake of argument, we 
concede this to be true, the sale was not thereby made void. It 
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would authorize a redemption by pursuing the proper cause at the 
proper time. 

It is true the bank bought the property at an under value, but it 

does not appear that any higher price could be obtained for it at 
the time. There is no pretense that any unfairness was practiced 
in selling to secure the bank’s claim. The Stagg debt was satis- 
fied. There was still a prior incumbrance that had to be paid off, 
both of which, taken with the bank debt, amounted to nearly nine 
thousand dollars. In addition to this, the house was in danger of 
falling from an unsafe foundation and a very considerable amount 
of money was, necessarily, to be expended in remedying the defect 
and preserving the building. It does not appear that the bank has 
ever entered satisfaction for the residue of its indebtedness which 
remained over and above its bid; but this can make no difference as 
the consideration was not so inadequate as to impugn the integrity 
of the sale. The bank and its grantees, ever since they have been 
in possession of the property, have cared for, claimed and treated it 
as theirown. They have done nothing to lull the plaintiff into se- 
curity or to prevent him from exercising the requisite diligence 
which was incumbent on him under the circumstances. A consid- 
erable proportion of the time of the bank’s possession was when 
civil war was raging, when property of the description here in con- 
troversy had to be guarded with great care, and at all times, it re- 
quired labor and expense to keep it in good condition. Yet witha 
knowledge of all these facts, Irelan paid no attention to the proper- 
ty, paid no taxes or insurance upon it, and does not seem to have 
made any claim to it. 

Viewed in any manner there has been an utter lack of personal 
diligence in this case. The activity of equity powers cannot be 
invoked where a party has negligently slept upon his rights and in- 
duced others to act upon the confident belief that he has abandoned 
them. Laches is an equitable defense, and there is no artificial, 
fixed or determinate rule on this subject ; but each case as it arises 
must be decided according to its own particular circumstances. 
Courts of equity never give encouragement to the enforcement of 
stale or antiquated demands. In certain cases a comparatively 
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brief period will be sufficient to bar a claim on the ground of laches, 
whilst in others, courts will not stop short of the time of the statute of 
limitations. It ull depends on the character of the property, the 
knowledge and actions of the parties. In the present case the hotel 
property needed constant attention and care to prevent deteriora- 
tion. The plaintiff by himself or agent was advised of all the facts, 
and knew everything that was going on. Why this delay? Itis 
unaccountable. At all events we have no hesitation in arriving at 
the conclusion that there has been such a want of personal‘dili- 
gence, as will prevent equitable relief being granted. 

It follows that the judgment below must be affirmed. All the 
judges concur, except Judge Vories, who is absent. . 


Epwarp B. Wetcu, Apm’r or Matitpa M. Wetcu, Respondent, 
vs. BENJAMIN F. WELCH, Appellant. 


1. Husband and wife—Property of wife—Husband’s title to.—Generally speak- 
ing, if property is not given to the wife as her separate estate for her sole and 
exclusive use, the husband becomes at law vested with its ownership. 

2. Wife's separate property—Gifl from third person to wife.—Where gifts from 
the husband to the wife will be upheld, in equity the same result will attend 
a gift to her from a third person, which the husband assents to and treats as 
belonging exclusively to her, 

3. Husband and wife— Wife's separate property—Live stock conveyed by third 
person to wife—Wife’s title to property and its proceeds.—Certain live stock 
was given to the wife by a third person, with the knowledge and consent of 
her husband, although not conveyed to her as a technical separate estate. 
Her administrator brought suit to recover money which had been loaned by 
her from the proceeds of a part of the stock, and also the purchase money 
due for apart which had been sold by her on credit. It appeared that she 
had always claimed the stock and the proceeds as her own, and that her hus- 
band had always treated them as hers absolutely, and that none of his credit- 
ors or representatives contested the suit of the administrator, or made any 
complaint, and that their interests were not thereby in any manner interfered 
with. He/d, that the administrator was entitled to recover the amount of the 
proceeds and of the loan. 
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Appeal from Chariton Circuit Court. 
J. H. Kinley, with J. C. Crawley. for Appellant. 


I. The agreed state of facts shows that the proceeds and money 
for which the suit is brought are neither the earnings nor choses 
in action of the wife, but property which on acquisition of it by 
the wife, became at once the property of the husband. In this 
case possession of wife is that of husband. (Tyl. Inf. & Cov., 
577, and cases cited.) 

II. It does not appear but that for payment of debts of John 
Welch, this money, for which suit was brought, was required, and 
if so, no question can arise as to the right of the administrator 
of John Welch to recover it from defendant. 

II. It appears that John Welch, during his life time, permit- 
ted his wife, the plaintiff in this suit, to loan this money to 
defendant ; and by exercising control over the same to this 
extent, it is clear that he had not relinquished his marital rights 
therein. (Jackson vs. Sublett, 10 B. Mon. 467; Bish. Mar. & 
Div., vol. 1, § 675.) 


L. H. Waters, with E. A. Holeomb, for Respondent. 


In order that the husband may acquire the ownership of 
choses in action, he must reduce them to possession with the in- 
tent to acquire them. and that reduction which makes the chose 
the property of the husband is a reduction into possession not 
alone of the thing itself, but of the title of it. (Schoul. Dom. Rel. 
112-117, and cases cited.) 

So far as the evidence in this case is concerned, it appears that 
the husband not only did not attempt to reduce the property to 
possession, but constantly gave out that it was the wife’s, acquired 
by her own earnings, which he allowed her to keep. (Gentry vs. 
McReynolds, 12 Mo., 533; Coughlin vs. Ryan, 43 Mo. 99.) 
This is not a contest with Welch’s creditors. (Walker vs.Walk- 
er, 25 Mo. 367; Tennison vs. Tennison, 46 Mo. 77.) 

It has been held that when property is held and treated by the 
husband and wife as the separate property of the latter, her rights 
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will be protected and recognized as well at law as in equity. 
(Caldwell vs. Renfew, 35 Vt. 218.) It does not lie in the defend- 
ant’s mouth to question the plaintiff’s right to the money which 
he borrowed, or the cow which he bought of her. 


Waaner, Judge, delivered the opinion of the court. 


Plaintiff, in her petition, claimed one hundred and sixty-two 
dollars and fifty cents for money loaned by her to defendant, and 
also thirteen dollars, the price of a cow, which she sold to him. 
The answer was a simple denial of indebtedness, 

The case was submitted to the court on the following agreed 
statement: ‘‘It is agreed that Matilda Welch, during the life- 
time of her husband, John Welch, and while they lived together 
as man and wife, and about the 18th day of April, 1868, had in 
her possession the amount of money in her petition mentioned, 
arising from the proceeds of the sale of a horse given to her 
by one of her sons, and which, with the knowledge and con- 
sent of her husband, she always kept separate, and with his con- 
sent loaned it to the defendant as charged; that the cow brute 
mentioned in the petition was given to her by one of her sons, 
which with her husband’s consent she always held separate, and 
always claimed said cow brute, horse and money, as her own; that 
her husband never claimed them as his, but acknowledged them 
to be hers, and she, with his knowledge and consent, sold the 
cow brute to defendant, as charged. Her husband died before 
the commencement of this suit. She never had any technical 
separate estate conveyed to her by any separate estate trust deed, 
but claims the above by virtue of their being her own earnings 
which the husband allowed her to keep.”” Upon these facts the 
court gave judgment for the plaintiff. 

It is undoubtedly true, that the personal property of the wife 
after marriage, when reduced to possession, becomes the property 
of the husband. If the property is not given to the wife as her 
separate estate, for her sole and exclusive use, then the husband 
becomes vested with the ownership. But courts of equity, in 
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certain cases, have to some extent modified this doctrine. At 
law gifts from husband to wife are held to be entirely void, but 
equity protects some classes of gifts, except where the claims of 
creditors are interposed. If, under certain circumstances, the gift 
from a husband to his wife will be upheld, it is not perceived 
why the same result will not follow when the gift emanates from 
a third person, when the husband assents to it and treats the prop- 
erty as belonging exclusively to tae wife. 

In the case of Gentry vs. McReynolds (12 Mo. 533,) the wife, 
during the lifetime of the husband, had been permitted to dispose 
of certain articles and retain the proceeds for her separate use, 
and it was decided that they belonged to her absolutely as against 
the husband and his legal representatives. The doctrine stated 
by Story (2 Eq. Jur. § 1375), was quoted and approved, that 
personal ornaments and clothing, or money given to the wife to 
purchase them, and the personal savings and profits made by the 
wife in her domestic management, which her husband allows her 
to apply to her own separate use, will be held to vest in her, 
against the claim of the husband. So in Coughlin vs. Ryan (43 
Mo. 99), where the wife held certain leasehold estates partly 
owned by her prior to her marriage, and partly purchased after- 
wards, with money not derived from her husband, and was suf- 
fered by him, during the whole period of coverture, in her own 
name to pay the taxes and ground rent of the leaseholds, and col- 
lect and deposit the moneys derived therefrom, it was determined 
that such proceeds must be treated as her separate property accu- 
mulated by her own efforts, with the consent of her husband, and 
that as against him the proceeds would descend to her separate 


heirs. 
In the case just referred to, the property from which the money 


in controversy was raised was partly owned by the wife before 
her marriage, and partly purchased by money which she acquired 
afterwards, but not derived from her husband. The husband, 
during the whole period of coverture, permitted her to deal with 
it as her own, and asserted no claim to it. The case at bar pre- 
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sents the same aspect. The horse from which the money loaned 
was derived, and also the cow, were given to the plaintiff with the 
knowledge and consent of her husband, and he treated those 
things as absolutely hers, and made no claim to them. That he 
had the right to do so, provided the interests of creditors were 
not interfered with, cannot be doubted. Moreover, it must be 
observed that neither the husband’s representatives nor his credit- 
urs are here contesting this action or making any complaint. The 
defendant does not stand in an attitude to take advantage of any 
supposed claim that they might have. They have not intervened, 
and for aught that appears the defendant’s responsibility is to 
the plaintiff, with whom he made the contract. 

The judgment should be affirmed ; the other judges concur, ex- - 
cept Judge Vories, who is absent. 


Atsert Davis, Respondent, vs. Joun Farrcioven, Appellant. 


1, Sale of chattel—Cancellation of —Bankruptey—Assignee’s sale—Measure of 
damages. —Where part of the purchase money for a chattel being unpaid, the 
parties to the sale agree to its cancellation, and re-delivery of the property to 
the vendor, and the vendee afterwards takes possession of the property, for 
sale by him as agent for the vendor, and while the vendee so holds 
it he is declared bankrupt, the vendor may recover its value from the pur- 
chaser at sale by the assignee, of which sale the vendor has no knowledge. 
And his measure of damages will be the value of the chattel at the time of 


suit, with six per cent. interest. 
2. Instructions—Evidence, refusal of.—Instructions not based on evidence are 


properly refused. 
Appeal from Buchanan Circuit Court. 
W. H. Sherman, with Fred. T. Ledergerber, for Appel- 
lant. 
Allen H. Vories, for Respondent. 
Napron, Judge, delivered the opinion of the court. 


This action was to recover the value of two boilers, alleged to 
have been converted by the defendant to his use. 
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There was proof to show that the plaintiff sold the boilers to 
one Smale, of the firm of Smale & Hinds, dealers in such articles 
in St. Joseph, for $400 ; that $50 was paid; but that Smale & 
Hinds, not being able to pay the remaining $350 due, agreed to 
forfeit the $50 advanced, and cancel the bargain, and re-deliver 
the boilers to plaintiff ; and that plaintiff should leave the boilers 
in their yard for them to sell, and whatever purchase money they 
could get over $350, was to be divided between the plaintiff and 
said firm. 

There was also evidence to show that this sale to Smale and 
Hinds was not canceled, but that plaintiff still regarded them as 

indebted to him for the $350 due on the boilers. 

' ‘The firm of Smale and Hinds were declared bankrupts, the 
boilers were taken by the assignee, as a part of the assets, and 
sold to the defendant. 

The court instructed the jury in substance, that if they believed 
the original sale to Smale & Hinds was canceled, and the firm 
had possession as mere agents of plaintiff for sale, they would 
find for the plaintiff, and assess his damages at the value of the ~ 
boilers at the date of the bringing of the suit, and interest at six 
per cent., that the sale in bankruptcy would not divest plaintiff’s 
title. 

The court further instructed the jury, for the defendant,that if 
they were satisfied that plaintiff delivered the boilers to Smale, 
under an agreement by which Smale was to pay $400, and Smale 
paid a part of said purchase money, and agreed to pay the re- 
mainder, then the title was transferred to Smale, and unless they 
further believed that afterwards said Smale transferred and deliv- 
ered said boilers to plaintiff, and that plaintiff took possession of 
said boilers, they would find for defendant. And the court fur- 
ther instructed the jury, that if plaintiff sold the boilers to one 
Smale, who paid Davis (the plaintiff) $50 on them, and agreed 
to pay the remainder, and under this agreement the boilers were 
delivered to Smale, and that before said remaining payments were 
made, and before any re-delivery, Smale and his co-partner be- 
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came bankrupts, and the boilers were sold by their assignee, the 
verdict must be for defendant. , 

An instruction was asked by defendant, that if plaintiff knew 
of the action of the assignees in bankruptcy in taking possession 
of these boilers, as the property of Smale and Hinds, and selling 
the same, and made no claim, then he was not entitled to recover ; 
but this instruction was refused. 

The verdict was for the plaintiff, and the judgment accordingly. 

We can see no grounds whatever for interfering with the judg- 
ment. The evidence was contradictory, and the instructions of 
the court left it entirely to the jury to determine which statement 
of the facts they would believe, and the jury thought proper to 
believe the plaintiff’s statement. The instruction refused in re- 
gard to the plaintiffs knowledge of the sale, etc., was not based 
on any evidence. The plaintiff was not present at the sale and 
knew nothing of it. He knew of the bankruptcy, but this did 
not necessarily imply any knowledge that the assignee was about | 
to sell property that he claimed as his own. 

The judgment is affirmed ; the other judges concur; Judges 
Vories and Wagner absent. 


C. Paramore, Respondent, vs. Joun M. Linpsry, AND 
Francis M. Poutson, Appellants. 


1, Bills and Notes—Defenses—Alterations—Introduction of other notes—Marks 
of suspicion—Prelimenary question as to, when for court—Presumplion as to 
time of alteration.—In suit on a promissory note where the words “ after ma- 
turity” printed in the interest clause were erased, held, 1st, that it would be in- 
competent for defendant to introduce other notes made by himself in the same 
transaction containing the same phrase, in order to show that those words 
were in the note in suit at the time of its execution; 2nd, that if an alteration 
in a note were suspicious on its face, as, if the ink were different or the hand- 
writing were that of the holder, who was interested in the alteration, the ques- 
tions as to time and intent of the alteration should rest ultimately with the 

‘jury; Srd, that, in the first instance, the preliminary question whether the al- 
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teration bore marks of suspicion would be for the court, on inspection of the 
instrument; 4th, that in the absence of any such suspicious circumstance, the 
presumption would be that the alteration was made prior to or cotemporane- 
ously with the execution. 

2. Verdict—Disenssion by part of the jury in the absence of others.—Tise fact 
that after all the evidence is in, some of the jurors discuss the evidence in the 
absence of others, will not furnish ground for setting aside their verdict, there 
being no proof of resulting harm, 


vippeal from Clinton Circuit Court. 
J. E. Merryman, with J. F. Harwood, for Appellants. 


I. The fact that the other two notes were given to another per- 
son for his interest in some cattle ought not to exclude them from 
the jury. They were a part of the res gestz. 

II. The court was bound to hear evidence, under the motion for 
a new trial,in regard to the character of the alleged discussion of the 
jury. Until an investigation was had, the court could not know 
that no injury resulted. 

III. The court erred in giving the third instruction asked by re- 
spondent. Where the alteration or interlineation appears on the face 
of the instrument, the party having the possession of the instru- 
ment, and claiming under it, ought to be called upon to explain it. 
It is presumed to have been done while in his possession. (U.S. 
vs. Linn, 1 How. 104.) In Massachusetts and this State the 
rule is held, that there is no presumption concerning alteration 
such as interlineation and erasures; but that it is a question for 
the jury to determine under all the circumstances and evidence. 
(See Matthews vs. Coalter, 9 Mo. 696.) 


T. S. Turney & S. H. Corn, for Respondent. 


I. The court did not err in permitting the note to be read to 
the jury after inspecting it and ascertaining the character of the 
alteration. If no ground of suspicion is apparent on the face of 
the instrument, the alteration will be presumed to be cotempora- 
neous with, or anterior to, its execution. (Matthews vs. Coalter, 
9 Mo. 705; Lubbering vs. Kohlbrecher, 22 Mo. 596 ; 1 Greenlf. 
Ev. § 564 and cas. cit.) 
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II. Injury to the party complaining must be shown to have res 
sulted from the misconduct of the jury, before their verdict will be 
disturbed. (Mardenburg vs. Crary, 15 How. Pr. 307; Smith vs. 
Thompson, 1 Cow. 221; Norton vs. Norton, 2 Cow. 589; 
Wilson vs. Abraham, 1 Hill. 207 ; Whitney vs. The State, 8 Mo. 
165; The State vs. Barton, 19 Mo. 227.) 


Waangr, Judge, delivered the opinion of the court. 


This was an action by the plaintiff as indorsee of a negotiable 
promissory note against the defendants as makers. 

The note was duly indorsed and transferred before maturity ; 
and the defense set up was that it was altered after defendants 
signed and delivered it. The alleged alteration consisted in the 
erasure of the words in the printed form ‘‘ after maturity,” the 
effect and operation of which was to make the note draw interest 
from date. Whether there was an alteration, as the defendants 
contend, was a question of fact; and as the jury by their verdict 
have negatived the allegation and found for the plaintiff, the judg- 
ment in his behalf cannot be disturbed, unless the court committed 
some error in its rulings upon questions of law. 

There are three points relied on by the appellants, Ist, that 
the court ruled out proper and legitimate testimony; 2nd, that 
it gave an improper instruction for the plaintiff and rejected a 
proper one offered by the defendants; and 3rd, that there was 
misbehavior on the part of the jury. 

1. The defendants, in support of the issue thus tendered, offered 
to read in evidence two other notes given to different parties, but 
which arose out of the same transaction. These notes bore in- 
terest after maturity, and the court excluded them as irrelevant. 

We think the ruling was correct. Because other notes given to 
different parties did not bear interest till after they became due, 
they did not furnish any necessary or sufficient connection to show 
that the note in question was made with interest payable at the 
same time. The agreement might have been wholly different be- 
tween the respective parties as to the payment of interest; and 
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the difference in the manner in which the notes were drawn would 
not be a presumption that one was right more than the other. 
2nd. The question arising upon the instructions relates to the 
courts giving the third instruction for the plaintiff, and refusing 
the fourth instruction asked for by the defendant. The instruc- 
tion given tells the jury that the law presumes that an erasure of 
such character as that which appears on the face of the note sued 
on, was made either prior to, or, at the time of, the execution of the 
note; and that the burden of overcoming this presumption de- 
volved on the defendants. The instruction refused asserted the 
converse of the proposition contained in the above declaration, 
and stated that the alteration of the note appearing on its face, 
the burden of proof was on the plaintiff to explain the same to 
the satisfaction of the jury. The court had previously instructed 
that if the erasure or alteration was made subsequent to the exe- 
cution of the note, the same was thereby rendered void. 
The only point of difference then between the parties is, whether 
there was a presumption that the alteration was made before or at 
the time of, or subsequent to the execution. We are aware that 
there are authorities which maintain the doctrine laid down in the 
defendants’ instruction ; but the rule, as recognized and adopted 
in this State, in Matthews vs. Coalter, (9 Mo. 696) and Lubbering 
vs. Kohlbrecher, (22 Mo. 596) is directly to the contrary, and is in 
precise accordance with the instruction given for the plaintiff. In 
Matthews vs. Coalter, the court gave an instruction identical with 
the one offered by the defendants, and this court reversed the judg- 
ment and announced the rule which was followed by the circuit 
court in this case. In the opinion it was said, that the law pre- 
sumes honesty of purpose and of action, until the contrary is 
shown. The ancient rule of evidence was therefore to presume 
alterations and erasures of written instruments to have been made 
at the time of, or anterior to, their execution; and the 
weight of authority was decidedly in favor of the ancient rule. 
Where an alteration or erasure appears suspicious on its face, as 
if the ink differ, or the handwriting be that of the holder inter- 
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ested in the alteration, it must be explained. If nothing appears 
to the contrary the alteration will be presumed to be contempora- 
neous with the execution of the instrument. But if any ground 
of suspicion is apparent upon the face of the instrument the law 
presumes nothing; but leaves the question of the time when it 
was done, as well as the person by whom, and the interest with 
which, the alteration was made, as matters of fact to be ultimate- 
ly found by the jury, upon proofs to be adduced by the party of- 
fering the instrument in evidence. (1 Greenl. Ev. § 564.) 

The appearance of anything suspicious on the face of the in- 
strument is a preliminary matter, to be determined on an in- 
spection by the court. The court looked at the writing and found 
nothing suspicious in the character of the alteration or erasure ; 
and under these circumstances, the instruction that it gave was in 
conformity with the long established law of this State. 

3rd. The defendants offered to introduce evidence to show that 
after all the evidence was submitted, but before the jury had re- 
tired to their room to consider of their verdict, some of the jurors 
discussed the evidence among themselves in the absence of the 
others, but the court refused to hear the evidence, and this is as- 
signed for error. Courts only disturb verdicts of juries for sub- 
stantial reasons. Slight or trivial acts of impropriety upon the 
part of the jurors will be insufficient unless the party complaining 
can show that he has been injured. Their separation in a crimi- 
nal case will not impair the verdict, unless they have been tam- 
pered with (State vs. Brannon, 45 Mo. 329 and cases cited), and 
the verdict will not be set aside because they have used intoxica- 
ting liquors in their retirement, unless it appears that it was sup- 
plied from an improper source or affected their verdict. (State 
_ vs. Upton, 20 Mo. 397.) 

The evidence proposed only went to show that, after all the 
evidence was in, some of the jurymen talked about it whilst the 
others were not present. This was evidently insufficient to have 
' any affect on the validity of the verdict, though it was improper. 
It would have been necessary to have shown that some injury re- 
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sulted from the discussion; but this was not proposed or pre- 
tended. 

Upon the whole record the judgment should be affirmed ; the 
other judges concur, except Judge Vories, who is absent. 


Rozsert G. Husparp, Plaintiff in Error, vs. Kansas Crry, 
St. Joseph & Biurrs Ramroap Company, Defend- 
ant in Error. 


1. Railroads— Dedication of land—Non-compliance of company with agreement as 
to location of depot— Remedies, what will lie and what not.—Where the owner 
relinquishes to a railroad company the right of way over his land, the depot 
under the relinquishment to be located at a certain designated point on it, he 
cannot after relinquishment and entry by the company maintain trespass or 
ejectment against the company for failing so to locate the station; but he may 
recover damages resulting from their appropriation of his land under false 
pretenses, and his measure of damages would be payment for his land and all 
subsequent injuries occasioned by the construction of the railroad as though no 
such grant of the right of way had ever been made. And in such suit, in the 
estimation of damages, the road would not be entitled to such considerations 
as would beappropriate in proceedings for original condemnation or an exer- 
cise of the power of eminent domain. Or be may have his remedy in equity 


for specific performance. 
Error to Buchanan Circuit Court. 


Bennett Pike §& William Heren, for Plaintiff in Error. 


I. The condition named in the relinquishment should have been 
construed by the court as precedent and not subsequent. The re- 
linquishment had no immediate operation, but was dependent upon 
the fulfillment of the condition. 

Plaintiff did not part with his absolute title to the land, but 
only with the right of way, the fee remaining in him, subject to 
the easement conferred on the company. (Andrews vs. Lester,32 . 
Me. 394; Dale vs. Pa. R. R. Co., 2 Iowa, 288, and see espe- 
cially Taylor vs. Cedar Rapids, & St. Paul R. R. Co., 25 Iowa, 
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$71.) After the breach, at plaintiffs election, the estate was 
defeated. (Siglar vs. Van Riper, 10 Wend. 414.) 

It is no objection to the action that the plaintiff might sue on 
the covenant, or for specific performance, or proceed in equity to 
have the deed of relinquishment set aside. (2 Washb. Real Prop. 
15. 
4 No re-entry was here required to enable plaintiff to main- 
tain trespass ; his general ownership was sufficient for that pur- 
pose. (Grogun vs. Jones, 2 Gil. & Johns. 183 ; 8 Johns. 432 ; 
11 Johns. 285 ; 8 Cow. 115 ; 10 Wend. 110 ; 11 Mass. 519.) 


Stringfellow § Hail, for Defendant in Error. 


I. The condition, if one at all, was subsequent. The trespasses 
complained of were the very acts contemplated by the conveyance, 
and must have taken place before the condition could be performed. 
The failure to perform it could not invalidate the previous lawful 
acts and convert them into trespasses. 

II. This is not an action based on a failure to perform the con- 
dition, and its performance or non-performance cannot be investi- 
gated. 


Napron, Judge, delivered the opinion of the court. 


This petition charges the defendant with entering without leave 
and wrongfully, the farm of plaintiff, and building a railroad 
through it, one mile and three-quarters, occupying about one- 
hundred feet in width, and cutting the farm up, and by its grad- 
ing rendering portions of it useless, and causing a number of 
acres to be overflowed, to the damage of the plaintiff of $ 2,500. 
Judgment is asked for the damages. 

The answer denies that defendant without leave and wrongfully 
entered on the land, and denies all the other allegations of the 
petition. 

Upon the trial the following instrument in writing was pro- 
duced, which, it is conceded,was executed and signed by the plain- 
tiff: ‘* Relinquishment of right of way. In consideration of 


ST. JOSEPH. 


Hubbard v. K. C., St. Jo. & C. B. R. R. Co. 


five dollars in hand paid, J hereby release, relinquish and convey 
to the Missouri Valley R. R. company, its successors and assigns, 
the right of way for a railroad to a width of one hundred feet 
along such line as may be located by said company on the tracts 
of land, situated in Nodaway county, in the State of Missouri, 
known as (here follows a description of the land mentioned in 
the petition). Depot to be located on the N. W. qr. of 26, or 
S. W. qr. of 23. 

As witness my hand and seal this, the 28th day of November, 
1867. {signed} D. G. Hubbard. 

Witness Joseph E. Swift.” 

The plaintiff offered to prove that the depot of defendant had 
not been located on the land of plaintiff, as the deed of relinquish- 
ment required, and that this location was the sole consideration 
which induced him to relinquish. This evidence was excluded 
and the plaintiff took a non-suit, which non-suit he afterwards 
moved to set aside, and this motion being overruled the cause 
comes to this court. 

We have considered it unnecessary to state various other points 
which in the course of the trial were presented in this case, since 
the decision of this court in Baker vs. C., R. 1. & P.R. R. 
Co. (57 Mo. 265), is conclusive that the present action could 
ndt be maintained under the facts proved in this case. The peti- 
tion aleges a wrongful and illegal entry, and the evidence shows 
an entry by leave, and consequently a legal one; but a failure to 
comply with the condition upon which that leave was granted, a 
condition which was clearly a subsequent one. That the plaintiff 
has a cause of action on the testimony as exhibited in the bill of 
exceptions is most clear; but the allegations in the petition pres- 
ent a cause of action totally different from the one presented by 
the proof. 

In the case of Taylor vs. The Cedar Rapids & St. P. R. R. Co. 
( 25 Iowa, 371,) which is cited as sustaining the action here, 
there was an application for a condemnation by the owner, and 
for an assessment of damages, not a suit for a trespass. The 
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plaintiff was in possession and the road had not been constructed 
when the suit was brought for damages, and although the plain- 
tiff had given the defendant a deed of relinquishment, yet, as the 
consideration of that deed was the establishment of a depot at 
a point on plaintiff’s land, and had not been complied with, but a 
location established elsewhere, the court considered no formal re- 
entry on the land granted necessary or practicable, and allowed 
the plaintiff to proceed as though such a deed had never been 
made. And so, in this case, although we have said that the plain- 
tiff could not disregard this grant of a right of way as void ab 
initio, because of the violation of the contract or condition by the 
company, so as to justify an action of trespass or ejectment ; yet 
the plaintiff could have stated the facts as they were, and claimed 
the damages resulting from their appropriation of his land under 
false pretenses. 

The establishment of the depot was regarded by the owner of 
the land as an equivalent for the damages he would be subjected 
to in the loss of his land. As the consideration has failed, he is 
entitled to payment for his land and for all subsequent injuries, 
occasioned by the construction of the road, as though no such 
grant of the right of way had ever been made. Nor do we think, 
supposing the facts to be as the evidence in the record tends to 
show, that the company are entitled, in the estimation of dama- 
ges, to any considerations such as would be appropriate in a pro- 
ceeding for an original condemnation or an exercise of the power 
of eminent domain. There is an apparent want of good faith in 
the transaction which presents no claim to indulgence. 

The plaintiff has also his remedy by a proceeding in equity for 
a specific performance. (Aiken vs. The A.V. & C. R. R. Co. 26 
Barb. 289.) Whether such a proceeding would be, under the 
circumstances, now that a depot has been established two miles 
from the point agreed on, of any practical value to the plaintiff, 
is a matter for the consideration of the plaintiff. 

The judgment must be affirmed. The other judges concur, 
except Judge Vories, absent. 
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Orr, Respondent, vs. CorNELIUS ZIMMERMAN, als. 
Appellants. 


1. Forfeitures, how regarded in equity.—Although courts of equity will not in. 
terfere to prevent forfeitures which are for the protection of the vendor, and 
where a strictly legal right is fairly claimed with full notice to the vendee, vet 
where the right has been repeatedly waived, and valuable improvements have 
been made, and the vendee has been led by the waivers to assume that he will 
at all events be apprised of any change of policy on the part of the vendor, 
the sudden exaction of a forfeiture will not be favored by the chancellor; 
especially when the object of the vendor is not self protection, but simply a 
discrimination between two sets of purchasers, the interest of the vendor be- 
ing equally safe with either. 


Appeal from Clinton Circuit Court. 
S. H. Corn, with T. E. Turney, for Appellants. 


James Carr, with H. B. Leach, for Han. & St. Jo. R. R. 
Co. 


I. By the terms of the contract with Ann M. Webb, the Han. 


& St. Jo. R. R. Co. reserved the right to terminate it, to re-en- 
* ter and re-sell for non-payment of the purchase money, or for a 
failure to pay the taxes assessed upon theland. In both particu- 
lars respondent was in default for the years 1869 to 1873, in- 
clusive, a period of five years. The exercise of this right re- 
served is a proceeding in affirmance of the contract, and not in 
rescission of it—it is enforcing a remedy expressly reserved by 
the contract itself, and the vendor does not have to put the ven- 
dee in statu quo. (Hansbrough vs. Peck, 5 Wall. 497 ; Green vs. 
Green, 9 Cow. 46 ; Ketchum vs. Everston, 13 Johns. 359 ; .Dow- 
dle vs. Camp, 12 Johns. 457; Ellis vs. Hoskins, 14 Johns. 363 ; 
Haynes vs. Hart, 42 Barb. 20; Rounds vs. Baxter, 4 Greene, 
454; Morton vs. Chandler, 6 Greene, 142 ; Seymour vs. Barrett, 
14 Mass. 266; Cartwright vs. Morgan, 6 Gray, 412; Page vs. 
Cole, 6 Clarke, 153; Walters vs. Miller, 10 Ia. 427; Donald- 
son vs. Waters, 30 Ala. 175; Wheeler vs. Mather, 56 Ill. 241; 
Illingworth & Clark vs. Miltenberger, 11 Mo. 80.) 

II. When, in an executory contract of sale like the one under 
consideration, the right is given to the vendee to enter into pos- 
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session, and the right to terminate the contract and re-enter for 
default in payment of the purchase money is reserved to the ven- 
dor, the vendor may, on default, re-enter and terminate the con- 
tract without notice or demand of possession, or demand of amount 
due, or tender of a deed; or he may sell the land to another 
par:y. (Doolittle vs. Eddy, 7 Barb. 74; Stone vs. Sprague, 2 
Barb. 509; Hotalling vs. Hotulling, 47 Barb. 163 ; Moore vs. 
The Mayor, etc., of City of Jefferson, 45 Mo. 202.) 


J. E. Merryman and T. J. Porter, with Lucas §& Har- 
wood, for Respondent, cited: O’Fallon vs. Kennerly, 45 Mo, 
124, and cases cited; 21 N. J. Eq., 494; 13 Ohio St. 306; 
49 Mo., 107.) 


Napton, Judge, delivered the opinion of the court. 


To understand the object of this proceeding, it will be most 
convenient to state the facts upon which it is based, especially as 
they mainly appear from written documents, contracts, receipts, 
deeds, etc. 

The petition was filed in 1873. On the 1st of February, 
1866, the Han. & St. Jo. R. R. Co. sold to one Ann M. Webb 
eighty acres of land for $1,360, or $17 per acre, payable in ten 
annual instalments, of $136 each, with interest at six per cent., 
payable annually in advance, the first payment to be made Feb- 
ruary 1, 1867, and others at the corresponding date of succeeding 
years, the last payment being due Feb. 1, 1876. The contract 
contained a receipt for $81.60, interest in advance for the first 
year ; it contained stipulations for inclosing and improving cer- 
tain proportions of the land annually, and prohibitions against 
removing timber except for fences or building, and covenant for 
the punctual payment of interest and principal, and also for pay- 
ing the taxes. The contract also contained the following stipula- 
tion: ‘“‘And it is agreed and covenanted by the parties hereto, 
that time and punctuality are material and essential ingredients 
in this contract. And in case the second party shall fail to make 
the payments aforesaid, aud each of them punctually, and upon 
the strict terms and times above limited, and likewise to perform 
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and complete all and each of her agreements and stipulations 
aforesaid strictly and literally, without any failure or default, 
then this contract, so far as it may bind said first party, shall 
become utterly null and void, and all rights and interests hereby 
created or ti:en existing in favor of the second party, or derived 
from her, shall utterly cease and determine, and the right of pos- 
session, with all equitable and legal interest in the premises here- 
by contracted, shall revert to and re-vest in said party, without 
any declaration of forfeiture or act of re-entry or any other act 
of the said first party to be performed, and without any right of 
said second party of reclamation or compensation for moneys paid 
or services performed, as absolutely, fully and perfectly, as if this 
contract had never been made. And said party of the first part 
shall have the right, immediately upon the failure of the party of 
the second part to comply with the stipulations in this contract, to 
enter upon the land aforesaid and take immediate possession 
thereof, together with the improvements and appurtenances there- 
to belonging. And the said party of the second part doth cove- 
nant and agree that she will surrender unto the said party of the 
first part the said land and appurtenances without delay or hin- 
drance, and no court shall relieve the party of the second part 
from a failure to comply wholly and literally with this contract.”? 

This contract was signed by both parties, and no notes were 
given, the contract being executed in duplicate. On this contract 
were indorsed receipts for money, to-wit: March 23, 1869, $40.80 ; 
Oct. 16, 1869, $42.40; June 6, 1868, $228.32, amount of third 
payment ; June 6, 1868, $9.08 ; May 7, 1869, paid by Wil- 
marth, $200. This contract was assigned by Anna Webb to J. 
T. Zimmerman, on October 18th, 1867 ; on the 21st of Septem- 
ber, 1868, J. T. Zimmerman assigned the same to D. G. Wil- 
marth, and executed a quit-claim deed to Wilmarth for the tract 
of eighty acres, and another tract of eight acres lying north of 
the railroad and adjoining the first tract. On the 15th of July, 
1871, said Wilmarth assigned the contract to plaintiff, Orr, 
and executed a quit-claim deed to Orr for both tracts, for the 
consideration expressed of $5,000. 
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At the date of this assignment and deed to Wilmarth, Joseph 
JT. Zimmerman owed Wilmarth $1,618 for money lent, and also 
for two notes of Zimmerman & Son, one to Harwood for $200, 
dated in 1869, and payable in eighteen months, and the other to 
House & Brown, $272, dated July 24, 1869, and payable five 
months after date. The land in question was, at the date of 
Wilmarth’s purchase, unimproved and worth from twenty to thirty 
dollars an acre; at the date of this suit it was estimated by wit- 
nesses at from sixty to seventy-five dollars per acre. At the re- 
quest of J. T. Zimmerman, Wilmarth gave his son, Cornelius 
(one of the defendants) a bond to convey this property to him 
(Cornelius) on the payment of this $1,600, and the two notes 
above referred to, and interest. In 1870 Sylvester Zimmerman, 
who lived in Kansas, and was a brother of J. T. Zimmerman 
(then dead), came to Cameron, and was informed of the exact 
condition of this land, the railroad contract, the assignments and 
the title bond to Cornelius, his nephew. Cornelius and his broth- 
er, since the death of their father, J. T. Zimmerman, have been 
living on the land, and built several houses on it, and otherwise 
improved it. 

In March, 1873, the agent of the R. R. Co. for the sale of 
their lands, who was the father-in law of Cornelius Zimmerman, 
by direction of the land commissioners and general land agent, 
sold this land (the eighty acres) to Sylvester Zimmerman, at twen- 
ty dollars per acre, on one and two years’ time, and a cash pay- 
ment of $534, and the payment of back taxes, amounting to 
$250. Sylvester Zimmerman had been apprised that the land 
was for sale, by a communication from John Zimmerman, a 
younger brother of Cornelius. The contract between the R. R. 
Co. and Sylvester Zimmerman is substantially like the one with 
Webb, except as to amounts, etc. One-half interest in this con- 
tract was assigned to Christopher Zimmerman, of Indianapolis. 

These facts are recited in the petition, and it is charged, that 
after the land had been greatly enhanced in value by improve- 
ments, etc., in excess of the debt secured by it, the defendants, 
Cornelius and Sylvester, for the purpose of preventing the subjec- 
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tion of the land to the payment of said debts of J. T. Zimmer- 
man, fraudulently procured a forfeiture of said land to the Han. 
& St. Jo. R. R. Co., and for the purpose of securing said land 
free from the charge of said debts, fraudulently procured the exe- 
cution of a new contract by the defendant, the R. R. Co., to the 
defendant, Sylvester. It is charged that said last mentioned 
contract was not executed upon any new or further consideration, 
but for the amount due on the first mentioned contract with Ann 
Webb ; that said Sylvester accepted said contract with full knowl- 
edge of all the facts, and that he paid no part of the considera- 
tion. 

The prayer is for the sale of the land and the application of the 
proceeds to the payment of the moneys due from J. T. Zimmer- 
man to plaintiff, and for general relief. 

The answer of Sylvester Zimmerman denied the charge of 
fraud and collusion with the railroad company. The R. R. Co, 
and the administrator, Woodruff, did not answer, and a default 
was taken. 

In the decree of the court it was found that there was due the 
plaintiff, on the demands set forth in his petition, as assignee of 
Wilmarth, $2,628.26 ; that $568.36 bore ten per cent. interest, and 
$2,060.35 bore six per cent. ; that J. T. Zimmerman conveyed, by 
assignment of the Han. & St. Jo. R. R. Co.’s contract with Webb, 
and also by quit-claim deed to Wilmarth ; that upon this assign- 
ment and conveyance, Wilmarth, at the request of said Joseph, 
executed to Cornelius Zimmerman a title bond, etc. (as hereiube- 
fore stated); that said Cornelius accepted said bond with its con- 
ditions ; and the court further finds that the contract of the Han. 
& St. Jo. R. R. Co. with Sylvester T. Zimmerman, one-half of 
which was assigned to Christopher Zimmerman, was made in 
fraud of and to the prejudice of the rights of the plaintiff, and 
that the equity of the plaintiff under the first contract made by 
the Han. & St. Jo. R. R. Co. with Ann M. Webb and her as- 
signees, is superior to that of defendants, Sylvester and Christo- 


pher Zimmerman. 
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It is therefore decreed that said last mentioned contract be set 
aside and held for naught, so far as the rights of plaintiff are con- 
cerned or affected. But the court further finds that said Sylves- 
ter and Christopher Zimmerman have paid to the Han. & St. Jo. 
R. R. Co., as part of the purchase money of said land, the sum 
of $1,173.60, and that the said Sylvester paid the sum of $273 
in taxes which, however, the court finds was balanced by the rents 
and profits during the term he had possession. — 

It is further decreed that all the right and title of Cornelius 
Zimmerman to the eight acres be sold to satisfy the debt of plain- 
tiff, and that all the title of Sylvester Zimmerman, Cornelius 
Zimmerman and Christopher Zimmerman to the eighty acre tract 
be sold, or so much as may be necessary to pay plaintiff after 
the sale of the first mentioned tract of eight acres, and to pay the 
sum of $1,250.84, the amount paid by Sylvester Zimmerman and 
Christopher Zimmerman to the Han. & St. Jo. R. R. Co., as 
above stated, with six per cent. interest. It is further ordered, 
that this last debt be first paid, and then the unpaid balances to 
plaintiff; that such sale of the eighty acres be made subject to 
any unpaid balance due or to become due the Han. & St. Jo. R. 
R. Co. 

It would seem difficult, upon an examination of the facts dis- 
closed by this record and the decree of the circuit court, to con- 
jecture upon what grounds the decree could be expected to be re- 
versed. The railroad company, though nominally a party defend- 
ant, and properly so, has really no interest in this controversy, 
and so far as the eight acre tract of land is concerned, it is not 
pretended that the decree was in any respect improper. 

The principal point discussed in the briefs of the counsel is, 
the right of the railroad company to exact a forfeiture of the 
Webb contract, and re-sell the land to a portion of the defend- 
ants. Although courts of equity, notwithstanding their abhor- 
rence of forfeitures, will not interfere where the exaction is made 
for the protection of the vendor, and under circumstances where a 
strictly legal right is fairly claimed, with full notice to the ven- 
dee (Hansborough vs. Peck, 5 Wall., 497), yet, where the right 
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has been repeatedly waived, and valuable improvements have been 
‘made, and the vendee is thus led, by frequent waivers, to assume 
that he will, at all events, be apprised of any change of policy on 
the part of the seller, the sudden exaction of a forfeiture, behind 
the back, as it were, of the vendee, would not be very favorably 
viewed by a court of equity, especially if the object was not self- 
protection, but simply a discrimination between two sets of pur- 
chasers, the interest of the vendor being equally safe with either, 

The second sale in 1873, by the agent of the railroad company 
to the uncle of his son-in-law, without any notice to the represen- 
tatives of the first purchaser, at a price exactly equal to what was 
then due on the original contract, has an awkward appearance in 
a court of equity. 

However the facts may have been, the decree below fully pro- 
tects the company from any possibility of loss, if indeed, they 
needed any protection, having the title in their own hands, and 
accordingly we find the railroad company not complaining. And 
the defendants, the second purchasers, are given a priority over 
the plaintiff's claim in securing their advances out of the proceeds 
of the land. The decree seems to be just, and we are unable to 
perceive in it any violation of any principle of law or equity. It 
is therefore affirmed. The other judges concur, except Judge 
Vories, absent. 


Wits M. Suerwoop, Appellant, vs. M. Saxon, Re- 
spondent. 


1. Trusts and trustees—Duties of trustee—Laches—Breach of trust and liabili- 
ties.—The trustee in a deed of trust to secure an indebtedness, is the agent of 
both debtor and creditor, and his duties should be performed with the strict- 
est impartiality and integrity. And if he fail to use reasonable diligence, or 
is guilty of a breach of trust, or an abuse of his discretionary powers, he will 
be personally liable. And he isnot justified in releasing any seenrity or right 
pertaining to a matter committed to his charge, unless it will be clearly to the 
advantage of the cestué gue érust or the trust estate. 
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2. Trust estate, charge against in equity—Action at law for damages against 
trustee, for breach of trust, etc.—Whiere it is sought to charge or follow prop- 
erty with a trust, a proceeding in equity is the only proper remedy, but where 
the trustee is personally liable for abuse of powers or breach of trust, and the 
party only claims damages, a court of law is the proper forum, and is often 
the only one where full compensation can be had. 

3. Trustees—Property knocked down at auction— Remedies at law and in equity. 
—Where property offered by the trustee for sale at auction, is knocked down 
to the highest bidder, the sale may be enforced in equity by a suit for specific 
performance, or the bidder may be held liable at law in damages. 

4. Trusts and trustees—Release of bidders at trust sale, and re-sale of property 
—Remedies of party injured.—Where, at a trust sale, land is bidden off by 
responsible bidders, the action of the trustee in releasing them is wrongful 
and indefensible ; but if he subsequently sells the land for a less sum, the par- 
ty injured need not proceed in equity to set aside the second sale, but may 
elect to allow it to stand, and have his action of damages against the trustee 
for the resulting losses. 

5. Practice, civilaStatute of frauds must be invoked by answer, when.—If a 
transaction is set up ina petition which makes a good cause of action at 
common law, the objection that it is within the statute of frauds, as not being 
evidenced by any writing, must be set up by answer, and cannot be raised by 
demurrer. 


Appeal from Buchanan Circuit Court. 


Hunter, Mossman §& Ramey, for Appellant. 


Defendant is not here sued as a trustee, but for injuries sustained 
by reason of his tortious agreement to release the bidders at the 
first sale. He had authority to make that sale, but in the sale 
of the land, his powers were ended, his trust was closed, he had 
no power to discharge the bidders, his power to adjourn the 
sale (see Judge vs. Booge, 47 Mo. 550; Richard vs.’ Holmes, 
18 How. 147 ; Gardner vs. Armstrong, 31 Mo. 535; Dover vs. 
Kennerly, 38 Mo. 469; Bernard vs. Duncan, 38 Mo. 170,) gave 
him no such right. And when by the second sale eight hundred 
and six dollars were lost to the plaintiff, he had his cause of ac- 
tion against the trustee, and the suit was properly an action at 
law for damages. (Rutherford vs. Williams, 42 Mo. 32, 35, 36 ; 
7 Johns, Ch. 14 ; 6 Ark. 612 ; 2 Sch. & Lef. 630; 4 Johns. Ch. 
654; 2 Ves. Sr. 19; 1 Bald. U.S. Cir. Ct., 420, 421, 422--3 ; 
11 Wheat. 250; 2 Wheat. 56; 9 Watts.32; 10 Watts. 318; 
17 Ves. 273 ; 2 Sto. Eq. § 794 ; 81 Mo. 535.) 
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Plaintiff may elect to pursue the trust property or to hold the 
trustee personally, as he has done. (Oliver vs. Pratt, 3 How. U. 
8.333 ; Flagg vs. Mann, 3 Sumn. 486; Jarritt vs. Moreton, 44 
Mo. 275.) Such being his right, the question of the validity of 
the second sale is immaterial, he has chosen to affirm the first sale, 
he cannot enforce his rights under it as against the purchasers, 
he was not a party to the contract of purchase ; (Paige vs. Becker, 
31 Mo. 466 ; Gardner vs. Armstrong, Id. 535 ; Jones vs. Miller, 
12 Mo. 408,) and defendant bartered away his rights under the 
sale. But when the trustee released the purchasers, he in ef- 
fect guaranteed that no loss should result to plaintiff, and against 

\ him plaintiff never lost his rights or his remedies. (Peacock vs. 
Nelson, 50 Mo. 256.) ; 

If the defendant wishes to rely on the statute of frauds as a 
defense he must plead it. (Gardner vs. Armstrong, 31 Mo. 539- 
40.) Buteven in that shape defendant cannot set up the invalid- 
ity of his own acts as a defense to this action for damages. (See 
47 Mo. 84, and 51 Mo. 23 ; Clarkson vs. Creely, 40 Mo. 114; 
Henderson vs. Henderson, 13 Mo. 151; Hamilton vs. Scull, 25 
Mo. 165; Fenton vs. Hamilton, 35 Mo. 409.) 


Bennett Pike, for Respondent. 


I. The mortgagor is not entitled to sue respondent as trustee 
for difference in bids of purchasers at the two sales, for he there- 
by affirms the last sale, and the act of his agent, the trustee, in 
making it, and the affirmation of the second sale is a repudiation 
of the first one. In other words he is estopped from objecting to 
the first sale and from claiming any damages arising therefrom. 

II. The petition does not show that the trustee could compel 
Albin and Weakley, the bidders at the first sale, to pay their bids. 
There is no averment therein showing any written contract signed 
by them, by which they were bound to pay their bids. A memo- 
randum signed by the trustee would not bind them. (Tull vs. 

~ David, 45 Mo. 445; Ennis vs. Waller, 3 Blackford, 472.) 

III. The petition shows the land to have been purchased by the 
cestui que trust, at the last sale. As a result, if the cesfuz 
que trust has been guilty of any fraud in connection with the 
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sale of the mortgaged premises, or the trustee has been guilty of 
any unfair conduct therein, then the mortgagor will be permitted 
to redeem, and this remedy is necessarily exclusive of any other 
as there cannot properly be concurrent remedies in law and equity 
for the same wrong. 

IV. If the trustee had been guilty of any wrong or fraud in 
the execution of his duties under the trust, and the property by 
his act had passed into the hands of an innocent purchaser, then 
the trustee might be held accountable, in a court of equity, forthe 
full value of the property on the sole ground that the trust prop- 
erty had passed out of the reach of the court. 


Waener, Judge delivered the opinion of the court. 


This case comes before us for review upon a judgment on de- 
murrer rendered in favor of the defendant. It will be necessary 
therefore,to determine whether the petition stated a cause of action. 
The petition in substance stated that Sherwood, the plaintiff, on the 
18th day of December, 1871, borrowed twelve hundred dollars of 
one Ashton, for which he gave his note, due one year after date ; 
and to secure its payment, he executed a deed of trust on certain 
real estate therein described, in which deed Saxton, the defendant, 
was trustee; that Saxton accepted the trust, and default being 
made in the payment of the note, he proceeded to sell the real es- 
tate, and at the sale, Albin and Weakley became the purchasers at 
the sum of seventeen hundred and forty-six dollars ; that Saxton 
neglected to execute and deliver deeds to the purchasers, and neg- 
lected to demand, sue for or recover the amount of the bids, and 
neglected to enforce specifically the contract of sale entered into 
by Albin and Weakley ; but on the contrary, he entered into an 
arrangement with Albin and Weakley, by which it was agreed 
that if they would pay the costs and expenses of a re-sale of the 
property, he would release them from their bids, and that in pur- 
suance of said agreement, Albin and Weakley paid the costs and 
expenses of the second sale, which was made by the defendant as 
trustee ; that at the second sale, Ashton, the beneficiary in the 


trust deed, became the purchaser of the real estate described and 
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conveyed, for the sum of nine hundred and forty dollars, and that 
the defendant executed to him a deed therefor. 

It is further alleged that the lands were of the value of two thou- 
sand dollars, and that Albin and Weakley, the purchasers at the 
first sale,were entirely responsible, and that the agreement entered 
into by which they were released was in fraud of the plaintiff’s 
rights ; and the petition claims damages against the defendant in 
the sum of eight hundred and six dollars, the difference between the 
amount which the property was sold for at the first and second 


sales. 
The main grounds taken in the demurrer are that the. plaintiff 


cannot sue at law, and that if he has any remedy it should be in 
equity, and that the petition does not show that the first sale was 
valid, because it is not averred that any note or memorandum 
thereof was made in writing. 

The trustee in a deed of trust to secure an indebtedness, is the 
agent of both parties, debtor and creditor, and his duties should 
be performed with the strictest impartiality and integrity. (Goode 
vs. Comfort, 39 Mo. 313; Carter vs. Abshire, 48 Mo. 300; 
Chesley vs. Chesley, 49 Mo. 540.) 

If the trustee fail in using reasonable diligence, or is guilty of 
a breach of trust, or an abuse of his discretionary powers, he will be 
personally responsible to the party injured, who has confided in and 
trusted to his judgment ( Perry on Trusts, § 770 ; Lewin on Trusts, 
423 ; Pechal vs. Fowler, 2 Anstruther [Excheq.] 549; Quack- 
enbush vs. Leonard, 9 Paige, 347 ; Osgood vs. Franklin, 2 Johns. 
Ch. 27); and he is not justified in releasing any security or right 
pertaining to a matter committed to his charge, unless it will be 
clearly to the advantage of the ces/zi gue (rust or the trust es- 
tate. (Perry on Trusts, $485; Lewin on Trusts, 423.) The 
eases found in the books have generally been proceedings against 
the trustees in equity, because that remedy was the most efficient 
in giving adequate relief. Where it is s.ught to trace up or fol- 
low the trust property, or affix a definite charge upon an estate 
as being liable to a trust, a proceeding in equity against the 
trustee and all others interested, would be the only remedy which 
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would be commensurate with the right demanded. A court of 
equity would be the only tribunal whose jurisdiction would be 
sufficiently broad and flexible to do complete and adequate justice. 
But where the trustee is personally liable for the abuse of his 
powers, or a breach of trust, and the party injured does not de- 
sire to proceed against the property and only demands damages, 
then, a court of law is the proper forum. Indeed, it may often 
happen that it is the only one in which full compensation can be 
had. In Dover vs. Kennerly (38 Mo. 469), it was held that 
where property offered for sale at auction by a trustee in a deed 
of trust, is knocked down to the highest bidder, the sale may be 
enforced in equity in a suit for specific performance, or the bid- 
der may be held liable at law for the damages sustained. The 
remedies are concurrent. Equitable relief may be resorted to, 
or the right to that kind of interference may be waived, and an 
action at law for damages substituted. The trustee in the present 
ease, by his alleged wrongful action, precluded the plaintiff from 
having any action or pursuing any remedy against the bidders at 
the first sale. Whether plaintiff might not have disaffirmed the 
second sale and proceeded against the purshasers at the first sale 
is a question which we are not called upon to decide. But by his 
bringing his action against the trustee he has elected to allow the 
second sale to remain, and to recover the damages he has sus- 
tained by the perpetration of a wrong against him from the par- 
ty who committed that wrong. It is the design and object of the 
law to furnish compensation to an injured party to be recovered 
from lim who was guilty of the tortious act. In many cases, 
even where the remedies are concurrent, the legal tribunal is more 
complete and satisfactory than an equitable one. This case is a 
good example. Should the plaintiff commence his suit in equity, 
he might set aside the second sale and redeem the land by paying 
up the indebtedness. But in the meantime the land may have 
greatly depreciated in value, so that it would be impossible to 
restore him to what he has lost by the defendant’s breach of his 
. trust. An action at law, then, for damages, is the most ample, 
complete and simple remedy. When the trustee sold the land at 
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the first sale to responsible parties it was his duty to have com- 
pelled them to fulfil their agreement, unless the other parties to 
| the deed had consented otherwise. The arrangement made with 
! the first bidders was wholly wrong and indefensible. Allow such 
a proceeding, and trustees will then have the power to relieve men 
from bad bargains, or combine with persons who think it will be 
| to their advantage not to comply with their contracts ; and instead 
of being the agents protecting the interest of the debtor and 
creditor, they will be sacrificing them. This power should not be 
used ; but if they will exercise it, they must not complain if they 
are answerable in damages to the extent of the injury they have 
caused. 

There is no merit in the point made in the demurrer in re- 
ference to the statute of frauds. When a plaintiff states a cause 
of action the law presumes its validity, and if it is objected that 
it is void by reason of there not being any writing to the trans- 
action, that is a matter that must be set up in the answer as a de- 
fense. (Gardner vs. Armstrong, 31 Mo. 535.) 

Wherefor the judgment must be reversed and the cause reman- 
ded. All the judges concur except Judge Vories who is absent. 


sy. 


Jos S. HEARNE, AND JOSEPH W. Nicuoxs, Defendants in Error, 
vs. Exeazor B, Keatu, anp Wm. B. Kearu, Plaintiffs in 


Error. 


1, Practice, civil—Testimony, when subject to review in the Supreme Court.— 
Where there is a conflict in the evidence, or any reason for a substantial 
doubt, the Supreme Court will not attempt to weigh the evidence. But where 
there is an absolute and totul failure of evidence, or it is all on one side, the 
rule is otherwise. 

2. Seerety—Agreement of to give noiein payment of that of the principal—Suit 
against principal—Liability of principal—Terms not executed before—Rela- 
tion, doctrine of —Although the surety and the holder of a note have concluded 

an agreement by which the former is to take up the old note and give his own 

in payment, and he afterward sues the principal for the amount of the note, 
yet if at the institution of the suit anything remains to be done to carry the 
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agreement into effect, as by payment of accrued interest, actual exchange of 
notes, etc., the plaintiff cannotrecover, And the rule is not altered, although 
the new note bears date prior to the commencement of the suit, and the terms 
of the agreement are subsequently carried out. The doctrine of relation can- 
not be invoked in such case. The principal does not become a debtor of the 
surety till the latter has paid the note or done what is equivalent thereto, 
And in the case supposed, till the complete execution of the terms of the 
agreement, the paper will not be considered as paid. 

3. Surety, amount of recovery by.— A surety cau only recover what he has paid 
to extinguish a debt. 

4. Attachment-—Suit by on note not due—Surety cannot maintain save on pay- 
ment of nole—The provision of the Missouri statute authorizing suit by at- 
tachment on demands not yet due, in certain instances, plainly contemplates 
that to warrant the proceeding there must be an actual subsisting debt be- 
tween the parties which will become due by the efflux of time, and not a pos- 
sible and contingent one, and that provision will not authorize suit by attach- 
ment on the part of the surety on a note against his principal, till the surety 
has paid the note or done what is equivalent thereto. 


Error to Chariton Common Pleas. 


J. H. Kinley, for Plaintiffs in Error. 


I. No right of action ever enures to a surety against his prin- 
cipal until the security debt is paid. (Powell vs. Smith, 8 Johns. 
192 ; Wetherby vs. Mann, 11 Johns. 518; Arnold vs. Camp, 
12 Johns. 409 ; Sheehy vs. Mandeville, 6 Cr. 264 ; Elmwood vs. 
Dudendorf, 4 Barb. § 398; Anslie vs. Wilson, 7 Cow. 662; 
Randall vs. Rich, 11 Mass. 498 ; see also Walker vs. McKay, 2 
Met. [Ky.] 294; Lee vs. Griffin, 31 Miss. 632; Berthold Adm’r 
&e., vs. Berthold, 46 Mo. 557.) 

Il. The fact of an attachment being sued out in aid of the 
main suit will not help respondents. While an attachment will 
lie for a debt not yet due, yet there must be an actual subsisting 
debt, which will become due by the efflux of time. (Drake on 
Attach. 2 Ed. § 24; Benson vs. Campbell, 5 Porter, 455; Tay- . 
lor vs. Drane, 13 La. 62 ; Herrod vs. Burgess, 5 Robinson (La.) 
449; Blanchard vs. Groussatt, 1 La. Ann. 96; Read vs. Ware, 
2 La. Ann. 498 ; Moore vs. Dickerson, 44 Ala. 485; Dennison 
vs. Soper, 33 Iowa, 183 ; Glass vs. Bullen, 6 Barb. 346. ) 

III. The probable payment by a surety of the debt for his prin- 
cipal is not such a demand as the statute contemplates when it 
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says ‘*an attachment may issue on a demand not yet due,” but a 
debt that was then owing in presenti ef solvendum in fuluro. 
( Kritzer vs. Smith, 21 Mo. 296-300.) 


0. Hammond, for Defendants in Error. 


Actual payment by the sureties was not necessary to support 
their action, if they were otherwise damaged. Their right of ac- 
tion was complete when they assumed payment of the Bul! note. 
Nothing remained undone at date of suit except the receipt of the 
note already signed by Bull. 

The most that can be said is that the demand was not due. 
But our attachment law provides for suit in such cases. (See 
Kritzer vs. Smith, 21 Mo. 296.) 

Defendant’s objection that it does not appear that Bull had re- 
ceived the new note before the filing of suit is purely technical. 
It does not appear from the recor1 that the summons was served 
before Aug. Ist. Till then defendants were not bound. The 
filing of the petition cannot in this case be taken as the com- 
mencement of the suit. 

In Dennison vs. Sloper (33 Iowa, 183,) there was no pretense 
of any effort by the surety to pay the debt before suit ; in fact he 
was seeking to avoid payment. The original debt was not due 
and did not become due for several months after suit by the sure- 
ty vs. principal. Whitney vs. Bird, (11 Iowa, 407) was a suit by 
the payee in a note commenced before the note was due, but not 
by attachment. 

Payments by sureties are highly favored by law, and have been 
liberally dealt with by the courts. (Freenold vs. The State Bank, 
44 Mo. 336.) In this case the defendants in error have been 
compelled to pay as sureties for plaintiff in error, a large sum of 
money. And the principals set up a mere technicality without 
any claim or pretense of a meritorious defense. 


Waengr, Judge, delivered the opinion of the court. 


From the record in this case, it appears that the defendants, 
Keath & Keath, made their promissory note to L. & C. H. Bull 
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of Quincy, Llls., for the sum of fifteen hundred dollars. This 
note was due and payable on the first day of July, 1873, and was 
signed by plaintiffs Hearne & Nichols as sureties. Defendants 
were in failing circumstances and were also about to remove from 
the State, and it was evident that the plaintiffs as sureties would 
have the debt to pay. They accordingly inquired through a third 
person of L. & C. H. Bull, if they could get further time on the 
note and prevent a suit being brought thereon. About the 10th 
of July, 1873, an answer was received to this inquiry inclosing 
a new note, dated July 1st, 1873, for fifteen hundred’ dollars, 
payable fourteen months after date, with ten per cent. interest 
from date. This note was to be signed by plaintiffs, and also by 
some solvent person in Adams County, Ills. This letter also 
stated that the Messrs. Bull demanded in addition, that all back 
interest on the original note due up to July 1st. 1873, should be 
paid in full; and that on compliance with these terms, they 
would deliver to plaintiffs the note signed as security for defend- 
ants. Qn July 17th, 1873, one of the plaintiffs answered this 
letter, and objected to the time and interest to be paid, as he could 
not pay the interest at that time, and received a reply on the 23rd 
of the same month, that no different arrangements could be ef- 
fected. A previous arrangement had been made with the father 
of one of the plaintiffs who resided in Quincy, to go on this new 
note, and after it was found that no further extension of time 
could be obtained, and that no different arrangements about the 
payment of the arrearages of interest could be made, plaintiffs 
signed the note, and on the 26th day of July, inclosed it in a let- 
ter with the request that it should be signed by the additional 
party, the interest, paid, and the old note taken up. On the Ist 
day of August, next thereafter, the interest was. finally paid, the 
new note delivered, and the old note taken up to be delivered to 
the plaintiffs. 

~ On the 20th day of July, 1873, the present suit was instituted 
by attachment to recover of the defendants the fifteen hundred 
dollars, which it was alleged, plaintiffs had paid for them as their 
sureties. Defendants filed a plea in the nature of a plea in abate- 
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ment, which being tried before a jury, the issues were found for 
the plaintiffs. The cause then proceeded and was submitted to 
the court without the intervention of a jury, and, upon the facts 
as above set forth, the court rendered judgment for the plaintiffs 
and the defendants sued out their writ of error. 

The declaration given for the plaintiff is involved and obscure, 
and certainly Jiable to criticism. In substance it declares that if 
plaintiffs accepted the proposition of L. & C. H. Bull, and signed 
the note before the institution of this suit, and forwarded the same 
to be delivered to them, and they accepted the same, and the 
whole transaction was carried on according to their origi- 
nal proposition, and bears date July 1, 1873, then the plaintiff’s 
right of action was complete before the commencement of the 
suit, and the judgment should be for the plaintiff. 

This instruction can only be sustained by applying the doctrine 
of relation, which certainly is not warranted in a case of this kind, 

For the defendants the court declared the law to be, ‘‘ 1st, If 
the court * * * * finds from the evidence that plaintiffs 
had not paid off by giving another note instead of the note of 
date Feb. 22, 1872, executed by them and defendants to L. & 
C. H. Bull, at the date of bringing this suit, July 20th, 1873, 
the verdict must be for the defendants; 2nd, Though the court 
may find that plaintiffs, for some time prior to the institution of 
this suit, had been negotiating to take up said note in which they 
were sureties for the defendants, and though the court find that 
plaintiffs had agreed to comply with the terms required by L. & 
C. H. Bull, the payees thereof, by letter or otherwise, before the 
institution of this suit, yet if said agreement had not been fully 
carried out, and said note of Feb. 22, 1872, been paid in pursu- 
ance of said agreement at the time of, or prior to, the institution 
of this suit, then plaintiffs are not entitled to recover.” ‘ 

These instructions declared the law correctly ; but the finding 
of the court was in opposition to them. The judgment of the 
court cannot be sustained because there was no evidence whatever 
to support it. When there is a conflict in the evidence, or any 
reason for a substantial doubt, we will not consider the facts or 
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attempt to weigh them. But where there is a total and absolute 
failure of testimony, or where it is all on one side, then we are 
bound to see and examine whether the verdict is proper. 

In the present case there is no conflict whatever. The evidence 
all shows, in the must conclusive manner, that the arrangement be- 
tween the Bulls and the plaintiffs was not carried out or consum- 
mated till the first day of August, 1873. It was at that time, 
and not till that time, that they paid off and took up tbe note on 
which they were sureties for defendants. Defendant’s liability 
then became fixed, and from that time they were thus the debtors 
of the plaintiffs. 

But the suit was commenced on the 20th of July preceding, 
when tae plaintiff’s liability was wholly uncertain and con- 
tingent, and when they were in no sense defendant’s creditors. 

Now the well established doctrine is, that the surety can only 
recover what he has paid to extinguish the debt, and until the 
surety pays the debt for which he is security, his demand has no 
existence. The principal does not become a debtor of the surety 
until the latter pays the debt, for which he is liable as security. 
When the payment is made then the liability for the first time 
becomes fixed in such a manner as to make the principal a debtor. 

The debt for which an attachment may issue must possess an sof 
tual character and not be merely possible, and dependent upon 
contingency which may never happen. Therefore, a surety 
upon a note cannot institute the proceeding till he has paid 
the note, or done that which is deemed equivalent thereto. 
In this State the statute authorizes an attachment in some in- 
stances, where the debt is not due, yet the provision plainly con- 
templates that to warrant the proceeding, there must be an actual 
subsisting debt, which will become due by the efflux of time. 
When this suit was instituted there was no actual or subsisting 
debt existing in favor of the plaintiffs, and the consequence is, 
that the judgment must be reversed and the cause remanded. 

All the judges concurring, except Judge Vories, who is absent. 
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Mitton Eaps, Apm’R oF THE Estate or Witt1aAm R. Hosss, 
Dec’p, Defendant in Error, vs. James W. STEPHENS, eZ a/., 
Plaintiffs in Error. 


1. Replevin—Afidavit, how far necessary under Missouri Statutes—Judgment 
not affected by omission.—Replevin may be maintained under the statute of 
this State, without any affidavit. In such case, however, plaintiff will not be 
entitled to have the property delivered to him till judgment has been rendered 
in his favor; and where delivered beforehand, it may be ordered back into 
the possession of defendant. Butthe judgment will not be affected by reason 
of the omission, 

2. Execution—Sale of personal property not present, not void, but voidable on 
motion, ete—The sale of personal property under execution, after a valid levy, 
is not rendered absolutely void by reason of the fact that it is not present at 
the place of sale. Such sale is merely voidable by the execution debtor for 
cause shown to the court, on motion to set it aside for that reason. 


Error to Daviess Circuit Court. 
Conover § Hicklin, for Plaintiffs in Error. 


I. This is an action strictly in rem. (1 Chit. Plead., § 162; 
Coffey vs. Dudgeon, 38 Ind. 512; Allen vs. Fox, 51 N. Y. 562; 


Grace v. Mitchell, 13 Wis. 533; 1 Saund., 3474., note d. ; 
Fletcher vs. Wilkins, 6 East., 283; Sharp vs. Whittenhall, 3 
Hill, 576; 1 Bouv. Law Dict., 693; 3 Bouy. Inst., 131.) 
Hence, the court can only acquire jurisdiction over the res by 
seizure under a valid process. (Freem. Judgm., § 119; Cooper 
vs. Reynolds, 10 Wal., 308 ; Rowan vs. Lamb, 4 Greene [Towa], 
468.) But here the clerk had no authority to issue a valid order 
of delivery until after affidavit ; without it, the order of delivery 
was void, and the court acquired no jurisdiction. 

II. The fact that the property was not present at the place of 
sale does not render the title acquired under such sale invalid. 
(Keave vs. Newell, 1 Mo. 754.) 


James L. Davis, for Defendant in Error. 


I. The sheriff must actually seize personal property, so as to 
give possession at the sale, which was not done in this case. 
(Wagn. Stat., 611, § 50; Newman vs. Hook, 37 Mo. 207; 
Yelldell vs. Stemmons, 15 Mo. 443; Bac. Abr., vol. 3, p. 7843 
8 Washb. C. C. R., p. 60.) 
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The property must be present, or the sale will be void, and the 
purchaser get no title. (Ror. Jud. Sales, 335, and cases cited.) 


Hoven, Judge, delivered the opinion of the court. 


This was an action brought in the Daviess Circuit Court under 
the statute, in relation to the claim and delivery of personal prop- 
erty, for the recovery of a saw and grist mill, alleged to belong 
to the estate of Wm. R. Hobbs, of which plaintiff was adminis- 
trator. Both parties concede it to be personal property, and 
there is nothing in the record to show the contrary. An order of 
delivery was made and executed, notwithstanding that the affida- 
vit failed to state that said property had not been seized under 
any process, execution or attachment against the property of said 
Hobbs. 

It appears that in November, 1868, the sheriff of Daviess 
county levied on the mill in controversy, as the property of Hobbs, 
under an execution against him in favor of one Triggle, and sold 
the same at the court house door, in said county, to one Thomas , 
J. Brown. The sheriff did not have the property present at the 
sale, and there is no evidence that he ever delivered it into the 
possession of Brown. Secondary evidence of the execution, levy 
and sale was admitted without objection. The manner in which 
the levy was made does not appear, but in the absence of all 
testimony on that point, we must presume it to have been legally 
made. Hobbs, it seems, in some unexplained way regained pos- 
session of the mill, but whether before or after the sale, is not 
shown. He refused to permit Brown to take the property, and 
kept possession thereof until his death, in 1869. Some time be- 
fore Hobbs died, Brown brought suit to recover the mill ; but in 
December, 1871, before the determination of the suit, he sold it 
to the defendant, Stephens, who soon thereafter peaceably took 
possession thereof, removed and established it in another locality, 
and expended in the improvement and repair of the same, between 
five and six hundred dollars. After Stephens took possession, 
Brown dismissed his suit. Cook claimed under Stephens. Cer- 
tain voluntary proceedings in bankruptcy, by Hobbs, are referred 
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to in the record, but from the meagre statement of facts and dates 
there given, we cannot see that they in any way affect the rights 
of the parties to this action. 

The cause was tried by the court without the aid of a jury; 
and as the facts stated are undisputed, it will not be necessary to 
refer to the instructions further than to say, that the plaintiffs’ 
instructions announce abstract propositions of law, merely. They 
do not undertake to apply the Jaw to the facts. 

The defendant denies the jurisdiction of the circuit court, be- 
cause the affidavit was defective. The defect in the affidavit can- 
not affect the judgment. It is true, the mill was delivered to the 
plaintiff in this case prematurely, and it might have been ordered 
back into the possession of the defendant ; but an action may be 
brought and maintained in the circuit court for the recovery of 
specific personal property, under our statute, without any affida- 
vit. In such case, of course, the plaintiff will not be entitled to 
have the property delivered to him, until judgment has been ren- 
dered in his favor. 

The only point made by the plaintiff, in support of the judg- 
ment, which we need notice, is, that the property was not present 
at the sale, and that Brown therefore acquired no right thereto 
by his purchase. In some of the States it has been held, that a 
sale of personal property under execution, which is not present 
so that it may be inspected by the bidders and delivered by the 
officer to the purchaser, is absolutely void. 

In the case of Kean vs. Newell (1 Mo. 754), it was held, that 
by the levy of the execution, the sheriff acquired a legal title to 

_the chattel seized, and his sale passed the title to a bona fide 
purchaser, though the property was not present ; but that in case 
of fraud or gross misconduct of the sheriff, the court would set 
the sale aside, In that case, Judge McGirk expressed the opin- 
ion that the property should be present when sold, unless in cases 
where, from the nature of the thing, it could not be so present. 

In the case of Newman vs. Hook (37 Mo. 207), the precise 
point, now under consideration, was not directly passed upon. 
There, the sheriff failed to make any levy; there was no actual 
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seizure of the property, and it was held that his sale passed no 
title. That case was followed in Douglas vs. Orr (58 Mo. 
573). 

a excellent reasons may be given why, ordinarily, the 
property should be present when the sale takes place; but we do 
not think it would be wise to declare that a sale of personal prop- 
erty, after a valid levy thereon, will, in all cases, even though 
acquiesced in by the parties, be absolutely void, unless the prop- 
erty be present at the place of sale. Cases may be imagined 
where such a rule would not only be without benefit, but would 
be productive of inconvenience and positive detriment to the par- 
ties interested ; and we think it a much better rule to declare such 
sales to be voidable only by the debtor in the execution, for cause 
shown to the court, in a motion to set aside the sale for that rea- 


son. 
On the facts as shown by the present record, we hold that the 


sheriff’s sale passed the title to the mill to Brown, and the judg- 


ment will therefore be reversed, and the cause remanded. 
All the judges concur, except Judge Vories, who is absent. 


Epwarp W. Hamitton & L. Hamitton, Appellants, vs. 
Joun F. West & Atvina B. West, Respondents. 


1. Limitations—Adverse possession —Ignorance of true boundary line—Claim, 
how affected by.—Where one of two co-terminous proprietors has taken and 
held possession in ignorance of the true division line, but with the intention 
of only claiming up to the true line, whatever that may be, his possession will 
not be adverse to the true owner; but where he claims a certain division wall 
or fence as the true line, and the land up to that line as his own, the rule is 
the reverse, although he is ignorant of the true dividing line, and the true 
ownership of the controverted tract. In such case his possession will be treat- 
ed as adverse to the world at large, and so to the true owner. And the fact that 
permanent and valuable improvements have been placed on the land in dis- 
ae is evidence to be considered as showing an intention to hold adversely 
to all. 


ippeal from Buchanan Circuit Court. 
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Ben. Loan, for Appellants, cited: St. Louis University vs, 
McCune, 28 Mo. 482, and cases cited; Kincaid vs. Dormey, 47 
Mo. 337 ; Knowlton vs. Smith, 36 Mo. 507; Tamm vs. Kellogg, 
49 Mo. 1238. 


Bennett Pike, for Respondents, cited: Tamm vs. Kellogg, 
49 Mo. 123; Blair vs. Smith, 16 Mo. 278 ; Jackson vs. Ogden, 
T Johns. 242-5; Rockwell vs. Adams, 6 Wend. 467; 7 Cow. 
761; 10 Wend. 104-109; Taylor vs. Zepp, 14 Mo. 482-90; 
Lindell vs, McLaugilin, 30 Mo. 33 ; Majors vs. Rice 57 Mo. 389, 


Hoven, Judge, delivered the opinion of the court. 


This was an action of ejectment to recover possession of a strip 
of land seven feet wide, off from the south side of lot 9, block 
64, in the original town of St. Joseph. The southern boundary 
of this strip, is the north line of lot 10, in the same block. The 
defendant relied upon the statute of limitations and an estoppel 


in pais. 

Joseph Robidoux was the owner of both lots, as patentee of 
the land on which they were laid out, and in May, 1853, conveyed 
lot 9 to James Hamilton Jr., from whom plaintiffs acquired title 
prior to the institution of the present action. In April, 1853, 
Robidoux conveyed lot 10 to F. A. West, who was the husband 
of the defandant, Alvina, and father of the defendant John West, 
and they acquired their title from him. In 1853, or 1854, F. A. 
West erected a brick dwelling on lot 10, which extended some 
three or four feet on the strip in controversy, which has been since 
its completion, continously occupied by F. A. West, and the de- 
fendants. He also built, at the same time, on the north line of 
said strip, a brick wall, which has ever since been claimed by the 
defendants, and, prior to their possession, by F. A. West, as the 
northern boundary of their lot. Plaintiffs made no claim to the 
disputed ground, until about seven months before the institution 
of the present action, although they had lived in the city of St. 
Joseph for twenty years prior thereto. 

Mrs. West testified that she did not know where the bounda- 
ries of lot 10 were, but that they had always claimed to the brick 
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wall. In another portion of her testimony, referring to the strip 
in dispute, she said: ** We always have claimed it.” Her son tes- 
tified that they always claimed the brick wall as their boundary. 
The record is silent as to whether F. A. West knew where the 
northern boundary of lot 10 was, at the time he erected the house 
and constructed the wall. 

It is contended by plaintiffs’ counsel, that if he did not know 
where it-was, and by mistake and in ignorance of the true line, 
located the wall on the plaintiff’s land, then, although he and the 
defendants claiming under him, occupied and claimed the land 
up to such boundary, their occupation was not adverse. Plain- 
tiffs’ instructions to this effect having been refused by the court, 
they took a non-suit, and have brought the case here by appeal. 
As we will dispose of the case on the point thus raised, it will not . 
be necessary to say anything on the question of estoppel. 

A distinction has been maintained throughout the decisions of 
this court on the subject of adverse possession, in cases of unas- 
certained boundaries, between the cases where possession of land 
belonging to one of two co-terminous proprietors, has been taken 
and held by the other in ignorance of the true division line, but 
with the intention of only claiming the land up to the true line, 
wherever it might be, and the case where such proprietor, in igno- 
rance of the true line, but claiming a division wall or fence, 
erected by himself, or others, to be the true line, has taken and 
held possession, claiming the land as his own, up to such wall or 
fence. In the former case, the possession will not be adverse to 
the true owner; in the latter it will be. This statement of the 
law is in entire harmony with the decision of this court in 
Knowlton vs. Smith (31 Mo. 507), cited by plaintiffs, where it 
was said, that to constitute an adverse possession, there must be 
an intention to possess snd occupy adversely to the true owner. 
When a man claims land as his own, he claims adversely to all 
the world, and necessarily so to the true owner. Nor is it in con- 
flict with the decision in St.Louis University vs. McCune. (28 Mo. 
482.) In Kincaid vs. Dormey, (47 Mo. 337, same case, 51 Mo. 
554 ; Majors vs. Rice, 57 Mo. 389,) thesame doctrine is main- 
tained. 
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In Tamm vs. Kellogg (49 Mo. 122), it was said that in this 
class of cases, ‘* the question is whether the party in possession 
only intends to hold to the true line, wherever it may be, or 
whether he makes his claim and intends to hold to the specific line 
that bounds his possession. The mere fact that he claims that 
line to be the true one, cannot negative the intention and make 
him hold, if mistaken, under the opposing claimant ; though in 
the absence of evidence of intention to hold adversely, the pre- 
sumption would be that he designed to hold only to the true line.” 

In the case at bar, there was evidence of intention to hold ad- 
versely. In addition to the positive testimony of Mrs. West, 
that she and her husband always had claimed the land in dispute, 
and the testimony of herself and her son, that they claimed the 
brick wall as their northern boundary, the nature of the property 
occupied, the permanent and valuable character of the improve- 
ments made, and the use made of them, indicate in the most un- 
equivocal and forcible manner, the intention of F. A. West and 
the defendants to hold the same adversely to all persons. 

It was not necessary, in order that the defendants might be 
able to hold adversely, that they should know that they occupied 
any part of lot 9, nor that they should know who the true owner 
of lot 9 was. 

There was no error in refusing the instructions asked, and the 
judgment will be affirmed. The other judges concur. Judge 
Vories absent. 


Gzorce TeTHeRow, Plaintiff in Error, vs. JoHN ANDERSON, 
Defendant in Error. 

1. Land titles—Descriplion in deed--Sufficiency of —Wheve land was described 

in a conveyance as “ block 52, in DeKalb Co,,” and was known bythat deserip- 


tion by the parties and by residents in the neighborhood, the description was 
held sufficieut to pass the title. 


Error to De Kalb Circuit Court. 
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S. G. Loring, for Plaintiff in Error. 


I. The deed was void for uncertainty. (Long vs. Wagner, 47 
Mo. 180; Campbell vs. Johnson, 44 Mo. 250 ; Worthington vs. 
Hylyer, 4 Mass. 205; Lawson vs. Mead, Lalor [N. Y.], 158; 
Larrabee vs. Hodgskins, 58 Me. 413 ; Orr vs. How, 55 Mo. 528.) 

Il. The court erred in admitting evidence that the land was 
known as ‘‘block 52.” There is no latent ambiguity in the deed. 
There was no evidence to be controverted that the description 
would apply to two localities. Hence, extrinsic testimony on this 

int was inadmissible. (Campbell vs. Johnson, supra; Hardy 
vs. Matthews, 38 Mo. 121.) 


J. D. Strong, for Defendant in Error. 


The parol evidence, showing that the land was known in the 
vicinage as ‘* block 52,”” was proper. (Hart vs. Rector, 7 Mo. 
531 ; Sanders vs. Perkins, 12 Mo. 260 ; see also 15 Mo. 309 ; 39 
Mo. 500; Hardy vs. Matthews, 38 Mo. 121; 2 Greenl. Ev. 


§ 293, and cases cited. ) 


Waaxer, Judge, delivered the opinion of the court. 


This was an action of ejectment, brought by the plaintiff, to 
recover the possession of a piece of land in De Kalb county, 
which was described in the petition by metes and bounds. 

The answer admitted that defendant was in possession, but 
denied all the other allegations of the petition. 

The plaintiff, to sustain his case, read in evidence a patent 
from the State of Missouri to the land in controversy, and then 
rested. The defendant, on his part, then introduced a warranty 
deed from the plaintiff to one Levi Tetherow for ‘‘ block 52, in 
De Kalb Co., Mo.,”? and showed that the plaintiff put his grantee . 
in possession under that conveyance, and that defendant held un- 
der this grantee through a regular chain of mesne conveyances. 
He further showed that the land was known by the parties and in 
the neighborhood, by the description of “block 52, in De Kalb 
Co., Mo.,”? as contained in the deed. 

7—VOL. LXII. 
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Plaintiff was sworn and testified that he had platted the ground 
and designated it as block 52, but the plat had never been recor- 
ded ; and that he had previously sold it to the defendant’s grantor 
by that description. This was all the evidence, and the plaintiff 
moved for an instruction that upon the pleadings and evidence he 
was entitled to recover. This the court refused, and instructed 
directly to the opposite, and the verdict was for the defendant. 

The only ground urged for a reversal is, that the description 
was so uncertain and indefinite that nothing passed by the plain- 
tiffs deed. This claim surely comes with a bad grace from the 
plaintiff, who acknowledges that he sold and conveyed the land 
by that description. But we entertain no doubt about the suffi- 
ciency of the description. It was known as block 52, by the 
grantor and grantees, and by those in the neighborhood who were 
acquainted with it,.and there could be no possible difficulty in 
identifying it. 

Judgment affirmed. All the other judges concurring except 
Judge Vories, who is absent. 


T. Dae, BY HIS NEXT Frrenp Carter Dag, Plain- 
tiff in Error, vs. Bryant N. Patrersoy, Defendant in Error. 


1. Bill of exceptions—Failure to file during time agreed on after adjournment.— 
Where a party fails to file his bill of exceptions within the time allowed him 
after adjournment of court, the judgment will be affirmed. 

Error to Clay Circuit Court. 
James E. Lincoln, for Plaintiff in Error. 


J. C. Merryman & D. C. Allen, for Defendant in Error. 


Napton, Judge, delivered the opinion of the court. 


There is no bill of exceptions in this case properly in the record 
according to the settled rule of this court. The plaintiff was al- 
lowed twenty days within which to file his bill of exceptions after 


98 
oll 
| 
4 
| 
| 


LIBRARY 


bn 
= 


MAY TERM, 1876. ' 99 


Kenney v. The Hann, & St. Jo. R. R. Co. 


the adjournment of court, which occurred on the 12th November, 
and the bill was not filed till the 5th day of December. (See 


West vs. Fowler, 59 Mo. 40.) 
The judgment must therefore be affirmed. The other judges 


concur, except Judge Vories, who is absent. 


Patrick Kenney, Respondent, vs. Tue Hann. & Sr. Jo. R. R. 
Co., Appellant. 


1. Railroads—Escape of fire from locomotive—Destruction of property on ad- 
joining lands—Negligence of employees—Award of interest upon damages— 
Pleadings— Amendments, ete.—Where plaintiff's petition charged that a rail- 
road company “ by its servants and agents so carelessly and negligently ran 
and managed a locomotive engine,” etc., “ that fire escaped therefrom into ad- 
joining lands,” etc., and consumed certain property of plaintiff, it was held, 
1st, that if the employees could readily have prevented the fire from escaping 
from the roadway upon the plaintiff's meadow, they were guilty of gross negli- 
geuce, for which the company would be responsible, notwithstanding that the 
locomotive was provided with the most approved safeguards against the es- 
eape of fire, and that the engineer in charge of the locomotive was competent 
and careful; 2nd, that interest on the amount of damages found, was unau- 
thorized by the statute (either that touching interest, or 37 of the Damage 
Act—Wagn. Stat., p. 521); 3rd, as to whether the petition would authorize 
proof of such failure to prevent the fire from escaping upon the adjoining lands, 
or whether the variance could be taken advantage of in the Supreme Court, 
under the statute, (see Wagn, Srat., 1033, 31.) Quere? 4th, but held, that 
the award of interest would operate a reversal of the cause, and the plead. 
ings might then be amended in the trial court. 

Judges Sherwood and Hough concurred in the order of reversal and remandment. 


Appeal from Caldwell Circuit Court. 
James Carr § H. B. Leach, for Appellant. 


There was no proof of negligence in supplying insufficient or de- 
fective appliances, or of want of care and skill on the part of de- 
fendant’s engineers. The proof clearly showed the contrary ; 
and the mere fact that engine No. 22 emitted sparks is not neg- 
ligence per se. (40 Cal. 14; 18 Barb. 80; 8 Barb. 366; 4 
Md. 242; 2 Am. R. R. Cas. 30; 14 N. Y. 218; 2 Strob. 356; 
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Sherm. & Redf. Negl. § 332, p. 395.) An engine properly con- 
structed must emit some sparks. 

The company not being in fault as to the quality and charac- 
ter of their equipments, the special risks incident to proximity to 
railroad trains must be borne by those who established themselves 
in such localities. (20 Mich. 244.) 

The petition charges no negligence save that of those who man- 
aged the locomotive. Hence the first instruction for plaintiff 
changes the issues made by the pleadings. (34 Mo. 453.) 

Defendants instructions should have been given. (Fitch vs, 
Pac. R. R. Co., 45 Mo. 456.) 


Shanklin, Low & McDougal, for Respondent. 


The conduct of defendant’s employees in failing to extinguish 
the fire was gross negligence. (26 Wis. 537.) 

The judgment ought not to have been reversed for a technical 
variance, as the evidence was received without objection. It is 
now too late to complain. (Wagn. Stat., 1033, § 1; 60 Mo. 
268.) The variance was immaterial. (19 Mo. 192; 44 Mo. 
313.) 

The jury were properly directed in regard to allowing interest. 
Plaintiff was entitled to interest at common law, and that right 
was not taken away by the statute. (Wagn. Stat., 1033, § 1.) 

See generally Chappman vs. C. & N. W. R. Co., 26 Wis. 303. 
Mote vs. C. & N. W. R. R. Co., 27 Iowa, 22; Kyle vs. Laurens 
R. R. Co., 10 Rich. [S. C.] Law, 382; Blumenthal vs. 
Brainerd, 38 Vt. 402; Bradley vs. Geiselman, 22 Ills. 494; 
C. & N. W. R. R. Co. vs. Shultz, 55 Ills., 421; Sedgw. 
Meas. Dam. 476, 386 and note 1; Holmes vs. Barclay, © 
4 La. Ann. 63; Parrott vs. Knickerbocker Ins. Co.,46 N. Y. 
861; Walrath vs. Redfield, 18 N. Y. 462; King vs. Shepherd, 
8 Sto. 849 ; Jackson vs. The Julia Smith, 6 McLean, 484 ; Cunard 
vs. Pac. Ins. Co., 6 Pet. 262 ; 2 Bened. 47 ; Wolf vs. Lacey, 30 Tex. 
349; Hogg vs. Zanesville Canal, etc. Co., 5 Ohio, 410; Smith 
vs. Whitman, 13 Mo. 352. 
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Napron, Judge, delivered the opinion of the court. 


The petition in this case charged that the defendant by ‘‘ their 
agents and servants so carelessly and negligently ran and man- 
aged a locomotive engine on their said railroad in said county, 
that fire escaped therefrom into adjoining lands, owned and oc- 
cupied by plaintiff, and consumed and destroyed” certain prop- 
erty described, of the value of $2,920. 

The answer is merely a denial of the allegations of the peti- 
tion, and an averment that the injuries were caused by the plain- 
tiff’s own negligence ; to which latter clause of the answer there 
was @ replication. 

The proof was that immediately after the passage of a passenger 
train of the defendant, about half past nine in the morning of August 
30th, 1873, the defendant’s gang of section laborers, who when at 
work about a quarter of a mile from the plaintiff’s farm, saw the 
smoke of the fire near the railroad track, but never went near the fire ° 
until about noon, when the fire had attained such progress, and 
the wind was so high, that all efforts to arrest it were useless. The 
fire burned slowly until about noon, when they went to dinner, 
and upon their return from dinner the fire was beyond control. 
The weather was dry, and there was dry grass on the defendant’s 
right of way. ° 

The defendant proved, or gave evidence to prove, that the lo- 
cumotive attached to the train was in a perfect state of repair, 
and supplied with the most approved spark arresting smoke-stack 
and ash pan, and that the engineer in charge was competent and 
skillful, and exercised great care, etc. 

The court instructed the jury, that if they believed from the 
evidence that fire escaped from defendant’s locomotive engine 
No, 22, in proof, and was communicated to the grass, or other 
combustible matter on the right of way, adjacent to defendant’s 
railroad, about half past nine o’clock on the 30th August, 1873, 
and that defendant’s employees,so working in the vicinity, saw said 
fire in time to have extinguished the same, by the exercise of rea- 
sonable care and prudence, before it extended to and upon the 

premises of plaintiff, in proof; and that said fire did extend to and 
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upon plaintiff’s said premises, and caused the damages complained 
of, the jury must find ‘for plaintiff, even though they may believe 
from the evidence, that said locomotive was in all respects pro- 
vided with the most approved safeguards against the escape of 
fire, and that defendant’s employees in charge of the train were 
skillful and careful in the management of said engine. 

The court also allowed the jury to allow plaintiff, in addition to 
the value of the property destroyed, damages by way of interest 
on the value of such property, not exceeding six per cent. 

There was a verdict for plaintiff and judgment on the verdict. 

We are not apprised of any statutory provision of this State, 
which allows a jury to give interest for such damages as were 
claimed in this suit. There is no such provision in our statute 
concerning interest, and the seventh section of the act concerning 
damages, which allows interest in cases of the unlawful conver- 
sion of property by the party sued, would not, in terms or by 
analogous reasoning, embrace a case where no benefit could pos- 
sibly have accrued to the defendant by the negligence which oc- 
casioned the destruction of the property. 

The instruction given by the court (excepting on the question 
of interest) was, we think, correct, on the facts proved. It was 
gross negligence on the part of the defendant’s employees to 
suffer the fire to escape into the plaintiff's meadow, when it could 
readily have been prevented. Whether the issue presented by 
the pleading authorized such evidence is more doubtful, and 
whether the variance under our statute (Wagn. Stat., 1033, § 1) 
could have been taken advantage of in this court, for the first 
time, it is unnecessary to decide. 

As the case must be remanded for the error in regard to in- 
terest, the objection can be removed by an amendment. 

Judgment reversed and cause remanded ; all the judges concur 
except Judge Vories, who is absent. J nudges Sherwood and 
Hough concur in the result. 
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Rurus K. ALuen, Appellant, vs. Freperick W. SmiTH AND 
SrerHen Respondents. 


1. Judgment—Ejectment—Interest on rents, etc.—Where judgment is rendered 
in ejectment, interest on the rents is not collectable. 


Appeal from Buchanan Circuit Court. 


L. E. Carter & E. O. Hill, for Appellant, cited: 2 Wagn. 
Stat., 783, § 3; Stephens, Garn. vs. Gwathmey, 9 Mo. 648; 
Rector vs. Mark, 1 Mo. 206. 


Ben. Loan, for Respondents. 


SHERWOOD, Judge, delivered the opinion of the court. 


This case has been before us heretofore, and is reported in 56 
Mo. 28. The plaintiff recovered in ejectment, and judgment was 
entered accordingly for the possession of the premises, damages, 
etc., as well as the monthly rents, which were assessed at $108 
per month. This occurred in 1872. 

Owing to the appeal taken, possession was not obtained nor 
the judgment otherwise effectuated until 1874, when the execution 
as to everything but interest on the monthly rents, from time to 
time accruing, was satisfied. The only point at issue, therefore, 
between plaintiff and defendant is, as to whether interest is, in 
such cases, collectable. 

On motion of defendants the execution was marked satisfied, 
and we discover no error in such ruling. Section three of the 
chapter relating to interest (Wagn. Stat., 783) only seems to con- 
template that interest shall be borne by a sum then ascertained, 
by the judgment rendered, to be due; and there is no provision 
made by that or any other section of the chapter referred to, giv- 
ing countenance to the idea for which plaintiff contends. Nor 
is there anything in the authorities to which he refers, which gives 
his position any support. 

The judgment is affirmed. Judge Vories absent ; the other 
judges concur. 
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Lanpis, Appellant, vs. Isaac Curb, als., Respon- 

dents. 

1. Principal and surety—Sale by trustee of debtor's tands to re-imburse his sure. 
ties— Purchase by surety, what title secured by.—Where by mutual compact 
between a principal debtor and his sureties, his lands are conveyed to a trustee 
to be sold, and the proceeds distributed among the debtor’s sureties according 
to the amounts paid by them respectively on his behalf,at the trust sale a 
surety will have the same right of purchase as a stranger, and, the sale being 
bona fide, will take the land discharged of the trust. The proceeds of the sale 
thus became substituted in the trustee’s hands for the land itself, and consti- 
tuted the only fund to which the trustees, or either of them, could look for 
indemnity. 


Appeal from Buchanan Circutt Court: 
Hall § Loan, for Appellant. 


I. Plaintiff and the other beneficiaries had a common interest 
in the property and the judgments. Hence, neither had a right 
to speculate with the subject matter of the trust at the expense of 
the other beneficiaries. 

‘*Community of interest produces a community of duty.”? Isaac 
Curd’s purchases, as set forth in the petition, were, therefore, for 
the benefit of all the beneficiaries under the deed of trust. (Keech 
vs. Sanford, 1 Lead. Cas. Eq., 37; 35 Mo. 326; 2 Black. 
615 ; 5 Johns. Ch., 8388-407 ; 6 Dana, 171, 176; 26 Mo. 421; 
4 Littell, 187 ; 28 Wis. 312.) 


-2. H. Vories, for Respondents. 


I. Even if defendant were a co-surety with plaintiff of the 
debts named in the deed of trust,—which respondents deny— 
that relation was severed by the trustee’s sale to the extent that 
each party was free to purchase without making all the remainder 
of the beneficiaries partners with him. 


Hoven, Judge, delivered the opinion of the court. — 


It appears from the petition in this case, that on the 28th day 
of November, 1860, George W. Cargill, being then indebted in 
considerable sums to divers persons, on judgments, bills of ex- 
change and promissory notes, for which indebtedness Israel Lan- 
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dis, the plaintiff, Isaac Curd, the defendant, John Curd and Wil- 
liam K. Richardson were variously bound as guarantors and sure- 
ties, conveyed to one Joseph C. Hull, as trustee, a large amount 
of real property for the purpose of indemnifying and securing 
from loss the said sureties, whose several liabilities were recited 
in said conveyance. 

By the terms of the trust deed the trustee was authorized, in 
default of Cargill, to discharge his liabilities as they matured, to 
make sale according to his discretion, of all or any portion of said 
property, and apply the proceeds thereof to re-imburse to said 
several parties such sums as they should severally pay in conse- 
quence of their liabilities aforesaid. 

It was specially provided in the trust deed, which was signed 
by the, beneficiaries, that in the event the property conveyed should 
prove insufficient to pay all the liabilities of Cargill, the sum re- 
alized therefrom should be divided among the sureties for their 
indemnity, in proportion to their respective liabilities ; and if any 
one received more than his proper share, he should refund the ex- 
cess to the others. 

In January, 1870, Hull, the trustee, in the regular and proper 
exercise of the power conferred upon him by the trust deed, sold, 
at public sale, without any alleged unfairness, the land therein 
conveyed, and the defendant, Isaac Curd, one of the beneficiaries 
in said deed, became the purchaser thereof ; and said trustee exe- 
cuted and delivered to him a conveyance for the same. 

At a date not specified Isaac Curd paid and took an assign- 
ment of two of the judgments mentioned in said trust deed, for 
which he was not in any way liable, but to which the plaintiff was 
a party, and had execution issued thereon, and levied upon the 
property of the plaintiff. [Plaintiff thereupon instituted the pres- 
ent suit, claiming that Isaac Curd, by reason of his purchase at 
the trustee’s sale, under the foregoing circumstances, held the 
lands so purchased by him, in trust to pay said judgments and 
other liabilities of Cargill, and for the use and benefit of himself, 
his co-defendants and the plaintiff, and prayed an account of the 
amounts paid by Curd, and that the land conveyed to him by the 
trustee, should be sold to re-imburse Curd the amounts paid by 
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him, and that the balance be divided between plaintiff and de- 
fendants according to their respective rights. John Curd and 
William K. Richardson are dead, and the defendants are their 
heirs and legal representatives. 

At the hearing the court refused to receive any evidence, and 
dismissed the petition on the ground that it stated no cause of 
action. 

The question presented for our determination is whether the 
sale by the trustee, under the power conferred upon him by the 
trust deed, transferred the lands to Curd discharged of the trust, 
or whether said lands still constituted a trust fund in Curd’s hands 
for the payment of Cargill’s debts. 

We can see no reason why co-sureties should occupy any better 
position, or have any greater equities as between themselves, than 
co-partners or other joint creditors, for whose benefit a trust deed 
may be made; and we know of no law forbidding one of two 
partners, so secured, from purchasing for his own benefit, at a 
sale made by the trustee, in execution of the power conferred upon 
him by the trust deed. 

The authorities cited by plaintiffs counsel have no relevancy 
whatever to the case at bar. Some of them relate to the rights 
and duties of co-tenants, and announce the doctrine that one ten- 
ant in common cannot, without the consent of his co-tenants, buy 
in an outstanding incumbrance, or an adverse title, and appro- 
priate the whole subject to himself, and thus undermine and oust 
his companion. In others it is held that a purchase by one part- 
ner, of partnership land sold under execution against both part- 
ners, does not extinguish the right of the other partner to his 
moiety of the land. These cases proceed upon the principle that 
it was the duty of the co-tenant in the one case, and the co-part- 
ner in the other, to protect the common title from divestiture, and 
the common property from sale. No such case is presented here. 
No such duty devolved upon the sureties. It was a sale of the 
land they had stipulated for. It was by a sale only they were to 
be indemnified. No attempt was made by Curd to deprive his 
co-sureties of the benefit of the trust fund, by the acquisition of 
any incumbrance, or any title superior to that conveyed to Hull. 
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If the land had been conveyed directly to Landis, Curd and 
Richardson, their relations to it and to each other would, in some 
particulars, have been materially different. It was conveyed, 
however, to another person as trustee, and the only manner in 
which he could execute the trust, was, to sell the land and apply 
the proceeds to the payment of Cargill’s liabilities, according to 
the terms of the deed. At such sale Curd had as perfect a right 
to purchase as any stranger, and the trustee’s conveyance passed all 
the title he had, discharged of the trust. The proceeds of the 
sale thus became substituted in the trustee’s hands for the land 
itself, and constituted the only fund to which the sureties, or 
either of them, could look for indemnity. If that fund is still un- 
disposed of, or has been misapplied, the plaintiff has his remedy. 
If it was insufficient to discharge all Cargill’s liabilities, and he 
has not received his proportional share, he is entitled to the con- 
tribution stipulated for; but he cannot go against the land, the 
sale to Curd being neither fraudulent or unfair. 

The judgment of the circuit court will therefore be affirmed. 
The other judges concur. Judge Vories absent. 


Joun Appellant, vs. Bensamin Ferzyer, ef al., Re- 
spondents. 


1. Principal and surety—Creditor may resort to instruments given for protection 
of surety.—The doctrine is well settled that a surety may avail himself of 
securities executed in behalf of and for the benefit of the creditor, and that 
the latter may also resort in like manner to similar instruments given fer the 
protection of the surety. 

2. Parinership—Purchase by member of firm—Assets and bond to secure co- 
partner—Creditor of firm— Remedy against surety on bond—Assignee of part- 
nership; when party defendant.—Two members of a firm gave their joint note 
for a partnership debt, and afterwards one partner bought out the other, giv- 
ing him a bond to secure him against the firm liabilities. The estate of the 
partnership proved insolvent, and its assets, including the bond, went into the 
hands of an assignee. Held, 1st, the partner purchasing became the princi- 
pal debtor on the note, and hia co-partner assumed the relation of surety, and 
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the payee, for the satisfaction of his debt, might resort to the bond given for 
the protection of the co-partner ; 2d, semd/e, that an action at law might lie there. 
on; and Aeld, that at all events, the bond and its sureties might be reached in 
equity ; 3d, privity was not necessary between the payee of the note and the sure. 
ties, to entitle the former to equitable relief; and, 4th, in such suit the as- 
signee would be a necessary party defendant. 


Appeal from Buchanan Circuit Court. 
W. H. Campbell, with B. F. Loan, for Appellant. 


I. Burnside is subrogated to all the rights of Bell in the 
premises. Bell, in a court of equity, after this debt had become 
due, could compel Fetzner and his sureties to exonerate him from 
his liability by paying the debt, and could do so even though he, 
Bell, had paid no part of it. (1 Sto. Eq. §$ 327, 499; Wool- 
dridge vs. Norris, Law Report, 6 Eq. 410 ; Champion vs. Brown, 
6 John. Ch. 398 [161], 406; Marsh vs. Pike, 10 Paige, 595.) 
Where a collateral security, pledge or bond, is given for the 
_ better security or protection of a debt, a court of equity will make 
it effectual for that purpose, to the parties who are entitled to the 
debt as well as to the immediate parties to the bond. (Haven vs. 
Foley & Papin, 18 Mo. 136, and cases cited; New Bedford In- 
stitution for Savings vs. Fairhaven Bank, 9 Allen [Mass.], 175 ; 
Homer vs. Savings Bank of New Haven, 7 Conn. 478 ; New Lon- 
don Bank vs. Lee, 11 Conn. 112; King vs. Baldwin, 2 John. 
Ch. 554; Belcher vs. Hartford Bank, 15 Conn. 380.) 

II. In equity, after the assumption of the joint or partnership 
debts by one of the debtors, the other becomes merely a surety 
for the payment of such debts. Therefore, a bond executed by 
one debtor to a co-debtor, to indemnify him against the payment 
of their joint or partnership debts, upon the dissolution of their 
partnership firm, will be treated in a court of equity as a collat- 
eral security for the better protection and payment of such debts ; 
and as a trust for the benefit of their creditors. (Goodall vs. 
Wentworth, 20 Me. 322 ; Crafts vs. Mott, 4 N. Y. [4 Comst.] 
604 ; New London Bank vs. Lee, 11 Conn. 112; Haven vs. Fo- 
ley & Papin, 18 Mo. 136, and cases cited ; Lewis vs. DeForest, 
20 Conn. 427; Opinion of the court, pp. 442, 443 ; Haven vs. 
Foley & Papin, 19 Mo. 632 ; Jones vs. Quinnipiack Bank, 29 Conn. 
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25; 1 Sto. Eq. § 499, p. 503 [10 Ed.]; Phillips vs. Thomp- 
son, 2 Juhn. Ch. 418 ; Moses vs. Murgartroyd, 1 John. Ch. 119; 


49.) 
J. D. Strong, for Respondent Smith. 


I. No judgment can be rendered against Smith as an indi- 
vidual. He is an entire stranger. 

II. The plaintiff cannot thus establish a demand against 
Bell’s estate, and the trust fund thereof in Smith’s hands, as 
assignee. The statute provides how plaintiff is to prove his 
claim, (Wagn. Stat. 153, 154, §§ 20, 21), and there is 
nothing in the record to show that Smith, as such assignee, re- 
jected, or had an opportunity to reject, the claim. If he had done 
so, still the plaintiff’s remedy would be by appeal. (Wagn. Stat. 
154, § 24.) 

Ill. Plaintiff cannot maintain this action against any of the 
defendants. This is not a promise by Demond and Krug to pay 
plaintiff for the benefit of Fetzner or Bell. It is their guaranty 
that Fetzner shall pay a debt which he already owes, both sever- 
ally and jointly with Beli. Bell’s debt or liability to Burnsides 
was not extinguished nor affected in any manner whatsoever. Nor 
was the condition of Burnsides, respecting either Bell or Fetzner, 
ichanged in degree or kind. He parted with nothing, and De- 
mond and Krug received nothing, There is, therefore, no privity 
between plaintiff and Demond or Krug, and certainly none be- 
tween him and Smith, as to their liability on said bond. (Manny 
vs. Frasier’s Adm’r, 27 Mo., 419, and cases cited.) This case 
does not fall within the rule of Bank of Mo. vs. Benoist (10 Mo. 
519), and Roberts vs. Ayers (10 Mo. 538), unless the court 
should hold that Burnsides could maintain action in Bell’s name, 
or in the name of Smith, assignee of Bell, to his own use—in or- 
der to do which the court would first have to find that there was 
privity such as is expressly excluded by the statements of the pe- 
tition. If Bell gave Demond and Krug nothing to sign the bond, 
and has paid Burnsides nothing on the debt, how can he recover 
for his own use, or for any one else, on the bond, as against 
them ? 


109 


ST. JOSEPH. 


Burnside v. Fetzner, et al. 


IV. If the points above stated be well taken, then there is mis- 
joinder of parties defendant. The judgment should be affirmed 
in’ so far as it affects defendant Smith. 


Allen H. Vories, for Krug & Demond. 


As between Krug and Demond and plaintiff there vas no privi- 
ty. The bond which they executed to Bell, in behalf of Fetzner, 
could only be declared upon in a court of law, upon breaches as- 
signed upon the part of Bell. There could be no subrogation of 
Bell’s right by plaintiff, and no privities between the parties de- 
fendants. 


SnHerwoop, Judge, delivered the opinion of the court. 


Fetzner and Bell were partners in business, and became in- 
debted to plaintiff in the sum of $1,687.50, evidenced by their 
note for that sum, and this note was secured by deed of trust 
on the land of Fetzner. Afterwards the latter purchased Bell’s 
interest in the firm, giving a bond to Bell, with the defendants, 
Krug and Demond as his sureties, conditioned to pay off and dis- 
charge all the debts and liabilities of the firm, and to save Bell 
harmless respecting the same. This bond was executed and de- 
livered, upon a valuable consideration, the assumption of the in- 
debtedness of the firm being a part of the consideration by means 
of which the purchase of Bell’s interest was effected. 

The property and assets of the firm of which Fetzner thus be- 
came possessed, were amply sufficient to discharge all the debts 
of the firm. Shortly subsequent to the transaction referred to, 
Bell became insolvent, and also Fetzner, and each of them made 
an assignment to the defendant Smith for the benefit of their 
creditors, and Smith is the holder of the bond mentioned. 

The land mortgaged by Fetzner to secure the payment of the 
note of plaintiff proved unavailable, in consequence of prior in- 
cumbrances. The claims of the other creditors of the firm were 
satisfied in full out of the assets turned over to the assignee, and 
the claim of the plaintiff is the only firm debt remaining unsatis- 
fied, to satisfy which there is nothing remaining, either of the 
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: partnership assets nor of the individual assets of Bell or Fetzner. 
Under these circumstances the plaintiff sought, by equitable pro- 
cedure, to compel the payment of the debt from the sureties on 
the bond. 

The court below, on demurrer, held the foregoing allegations 
insufficient, and judgment was entered accordingly, to reverse 
which this appeal is brought. 

The doctrine that a surety may avail himself of securities exe- 
cuted in behalf of and for the benefit of the creditor, and that the 
latter may also resort in like manner to similar instruments given 
for the protection of the surety, is too well settled, both on rea- 
son and authority, to admit of question. (1 Sto. Eq. Jur. §§ 
827, 499, 502, 637, 638a ; Haven vs, Foley, 18 Mo. 136, and 
cases cited; Homer vs. Savings Bank, 7 Conn. 478, and cases 
cited ; Vail vs. Foster, 4 Comst. 312.) And no doubt is enter- 
tained that Bell stood in such an attitude towards Fetzner as to 
readily admit and authorize the application of the principle re- 
ferred to. Thus it has been held, even in an action of assumpsit, 
that where notes are signed by three persons for a joint debt, 
each is a principal for one-third, and a co-security for the other 
two-thirds. (Goodall vs. Wentworth, 20 Me. 322, and cases 
cited.) 

But whatever view might be entertained of the result of such joint 
contract at law, there could surely be no hesitancy by a court of - 
equity in looking at the transaction under discussion in its proper 
light, divested of all mere technical formality. When Bell sold out 
his interest in the partnership to Fetzner, and the latter, in consid- 
eration of the sale, covenanted to save the former harmless, and 
to pay the entire partnership debts, Fetzner became immediately, 
in contemplation of equity, the principal debtor, and Bell assumed 
towards him the relation of surety. (Crafts vs. Mott, 4 Comst. 
604, and cases cited.) 

It will be seen from the foregoing authorities that there is am- 
ple equity to support the petition, and warrant equitable interpo- 
sition, and that there is nothing in the point that there was no 
privity between the plaintiff and the sureties on the bond. No 
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privity in such ¢ases is required in order to give equitable relief. 
Nor is there anything of force in the objection that Smith, the 
assignee, was not a necessary party. He was the assignee, and 
had the possession and control of the bond, the very identical col- 
lateral security on which the plaintiff relied to obtain the only 
measure of redress which was open to him. 

For these reasons we shall reverse the judgment, and remand 
the cause. Judge Vories absent ; the other juiges concur. 


Tue St. Josern Fire & Insurance Co., Appel- 
lant, vs. George M. Hauck, e/ a/s., Respondents. 


1, Insurance— Fire and Marine—Companies organized under act of 1855, may, 
under act of 1869, loan money on personal security.—W here fire and marine 
insurance companies were organized under the statute of 1855, and so author. 
ized to loan money on personal security (Gen. Stat. 1865, p, 354), they retain 
that power under art. 3 of the act of March 10th, 1869. (Wagn. Stat., p. 759, 
see 22 6, 15, 23 & 46.) 


Appeal from Buchanan Circuil Court. 
Willard P. Hall, for Appellant. 


I. Plaintiff having been organized under Ch. 67 of the gene 
ral statutes, had the right to loan money on personal security. 
(See Gen. Stat. 1865, p. 845, § 1.) 

II. The act of 1869 does not prohibit insurance companies 
from loaning money on personal security. These companies have 
the right, when the statute does not prohibit it, to invest their idle 
capital in stocks, or to loan it on personal or other security. 

The act of 1869 not only does not prohibit this, but it sane- 
tions it. (Sess. Acts 1869, p. 54, § 23, p. 61, § 46; Brice, 
ultra vires, p. 67, § 2; Ang. & Ames Corp. §§ 156-158, 257 ; 
3 Sanf. Chy. 359, 347; 3 Comst. 473 ; 21 Mo. 91; 5 Wis. 
181; 9 Mass. 423. ) 

III. Section 40, of the act of 1869, when construed with § 46 of 
the same act, means only this: That existing corporations shall be 
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- 


subject to those provisions of this act which place insurance com- 

nies under the supervision of the superintendent of insurance, 
and which are intended to protect, in an especial manner, the pub- 
lic from dishonest and insolvent corporations. 

IV. If it had been the intention of the legislature to limit the 
saving in § 46, of rights of existing corporations, to what are 
technically termed vested rights, it would have used the term 
“ yested rights,”’ in that section as in § 40. 


H. E. Barnard, for Appellant. 


I. Plaintiff’s loan upon the note sued on, even were it discount, 
as an investment was within the powers conferred upon plaintiff 
by the act under which it was organized. (Gen. Stat. 1865, 
§ 1, p. 354; White’s Bank vs. Toledo Ins. Co., 12 Ohio St. 
601.) 

II. The act of 1869 does not attempt to take away or impair 
the rights or powers conferred by the statute of 1865. (Wagn. 
Stat. p. 778, § 46.) 

Ifl. The statute of 1865 constituted a contract on the part of 
this State with the plaintiff, which cannot be impaired by subse- 
quent legislation. (Cool. Const. Limitations, 279 ; Dartmouth 
College Case, 4 Wheat. 518; Allen vs. McKean, 1 Sumn. 
276.) 

IV. Charters or acts of incorporation are merely directory un- 
less they expressly avoid all security taken, other than that pre- 
scribed, and although neglect to take the security prescribed may 
be culpable on the part of the officers of the company, the secu- 
rity taken can be enforced against him who gave it. (Bank of 
U.S. vs. Dandridge, 12 Wheat. 64; Ang. and Ames Corp., 8 Ed., 
234, § 254, and authorities cited in note, Dental Vulcanite Co. 
vs. Wetherbee, 2 Cliff. 555; S. C. 3 Fish. 87.) 

V. The act approved March 10, 1869, does not grant to de- 
fendants sued by corporations organized thereunder, even the 
right to plead a violation of the charters of said corporations 
in defense; and this right not being granted, violations of the 
charters of corporations organized thereunder can never be ques- 
8—voL. LXIII. 
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tioned except by the State. (Martindale vs. K. C., St. J. & ©, 
B. R. R. Co., 60 Mo. 510; Bank of Mo. vs. Mer. Bank of Balti- 
more, 19 Mo. 123; Silver Lake Bank vs. North, 4 Johns. Ch, 
370; Keyser vs. Trustees of Brenner, 16 Mo. 88.) - 


W. H. Sherman, €or Respondents. 


The act of 1865, under which plaintiff was created and exer- 
cised its powers, was subject to repeal, (Const. 1865, Art. VIII, 
§ 4,) and was repealed by the act of 1869, (Wagn. Stat., p. 759, 
§§ 1, 15, 16, 23, 38, 40, 46,) as to plaintiff’s right to loan on per- 
sonal security, both because the latter statute was inconsistent with 
the former, and because of repeal in positive and specific terms. 
Properly understood, the proviso of § 23 did not continue insu- 
rance companies in the powers and privileges conferred by the 
act of 1865. It preserved their corporate existence from a sweep- 
ing general repeal, it protected rights already accrued, but strip- 
ped them of all inconsistent powers and privileges. (Potter Dwar., 
p- 160.) 

The power or privilege to loan money on personal security was 
not a vested right, but repealable at legislative pleasure,and prop- 
erly the subject of State regulation and control. 

An incorporated company has no powers except such as are 
specially granted, and those necessary to carry into effect the 
powers so granted. (N. Y. Fireman Ins. Co. vs. Ely, 5 Conn. 
567 ; N. Y. Fireman’s Ins. Co. vs. Ely, 2 Cow. 678, 700 ; Dawes 
vs. N. R. Ins. Co., 7 Cow. 462; Life and Fire Ins. Co. vs. Me- 
chanic’s Fire Ins. Co., 7 Wend. 31; People vs. Utica Ins. Co., 15 
Johns. 383 ; Head and Amory vs. Providence Ins. Co., 2 Cranch, 
127 ; Dartmouth College vs. Woodward, 4 Wheat. 636; Bough- - 
ton vs. Manchester Water Works Co., 3 Barn. and Ald. 1; Stark 
vs. Highgate Archw. Co., 5 Taunt. 792; see also Wagn. Stat., 
ch. 37, § 6, p. 290 ; Bissell vs. M. S. & N. I. R. R. Cos., 22 N. 
Y. 288.) 

A specific grant of certain powers is an implied prohibition of 
the exercise of other and distinct powers. (N. Y.Fireman Ins. Co. 
vs. Ely, 5 Conn. 567 ; People vs. Utica Ins. Co., 15 Johns. 383 ; 

N. Y. Fireman’s Ins. Co. vs. Ely, 2 Cow. 699; No. River Ins. 
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Co. vs. Lawrence, 3 Wend. 483 ; Farmers’ and Traders’ Bank vs. 
Harrison, 57 Mo. 596; McCulloch vs. Ross, 5 Den. 580; Beaty 
vs. Knowles, 4 Pet. 169 ; 3 B. & Ald. 9, 12; Head vs. Providence 
Ins. Co., 2 Cranch, 127; Hart vs. Mo. St. Mutual F. & M. Ins. 
Co., 21 Mo. 92; Farmers’ and Traders’ Bank vs. Harrison, 57 
Mo. 506; Bank of Chillicothe vs. Swayme, 8 Ohio, 257 ; N. Y. 
Fireman’s Ins. Co. vs. Ely, 2 Cow., 700-710 ; Savage C. J., Beach 
ys. Fulton Bank, 3 Wend. 582; Life & Fire Ins. Co. vs. Mech. 
Fire Ins. Co., 7 Wend. 35; Baron Parke, in S. Yorkshire Ry. 
vs. Gr. No. Ry. Co., 9 Exchequer, 55.) 

Whether a mode of performance be prohibited expressly or by 
implication the rule is the same. The act is u/tra vires and void, 
and no suit based upon such act can be maintained by the corpor- 
ation. (Bissell vs. M. S. & U. I. R. R. Co.’s supra.) Tested by 
these rules, plaintiff had no power or authority since the Insurance 
law of 1869, to loan its capital or funds on personal siti or 
discount of notes. 

Loaning money on notes by a corporation, whether the notes 
are taken as security or ‘‘on discount,” is an exercise of banking 
powers. (5 Conn. 573; 13 Conn. 249; 8 Wheat. 350-1; 3 
Bos. & P. 158 ; 6 Term, 699; 2 Cow. 699; 19 Johns. 1.) 

To banks, alone, of all the classes of corporations mentioned 
and provided for in Ch. 37, Wagn. Stat., is expressly given the 
. power to loan money on personal security. Whenever that chap- 
ter gives to any other class of corporations the power to loan 
money, the nature or kind of security to be taken for the loan is 
named ‘* in the same breath.” Hence, under the principles above 
referred to, the loaning of corporate funds on personal security 
must be restricted solely to corporations which by law are author- 
ized to exercise hanking powers and privileges. 

The principle that a violation of its charter is no defense to an 
action by a corporation, does not prevent the defense that the con- 
tract of acorporation is unauthorized by its charter. (Hart vs. 
Mo. St. Ma. F. & M. Ins. Co.,21 Mo. 92) 

Under § 15, of the act of 1869, insurance companies may lend 
money on ‘* bonds and mortgages.” This provision does not 
authorize them to loan on ** notes.” (3 Wend. 484.) 
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Waenen, Judge, delivered the opinion of the court. 


The plaintiff brought its action on a promissory note dated 
March 29th, 1872, made by defendants and others. Among other 
defenses set up, the defendant alleges that he was surety on the 
note, and that it was given in consideration of a loan of money, 
and that the plaintiff by its charter had no power to loan money 
upon personal security. Of this opinion was the court below, and 
it gave judgment for the defendant upon the pleadings. 

The plaintiff was organized under the provisions of the General 
Statute of 1865, (p. 354, Ch. 67), which expressly authorized 
it to lend its surplus or unemployed money or capital on real or 
personal security at an interest not exceeding ten per cent. per 
annum. Subsequently by an act approved March 10th, 1869 
(Wagn. Stat., p. 759), the legislature passed a new law relating 
to insurance and insurance companies, which, it is contended, re- 
pealed the power granted by the previous law and divested the 
company of its authority to lean its money on personal security. 
The 15th section of this act declares that no company formed on. 
the joint stock plan for doing certain kinds of insurance, of which 
plaintiff was one, shall commence to do business with a capital 
of less than one hundred thousand dollars ; nor shall any com- 
pany proceed to do business, if the charter of said company shall 
fix the capital stock at two hundred thousand dollars, or upwards, 
until one-half of the capital stock has been subscribed, and fifty - 
thousand dollars thereof paid in; or if the capital of said com- 
pany named in the charter shall be less than two hundred thou- 
sand dollars, until the whole has been subscribed, and fifty thou- 
sand dollars paid in. . 

The 6th section provides that if upon notification it is found 
that the requirements in the 15th section had been complied with, 
the company shall be authorized to do business. 

It is obvious that the foregoing sections have no application to 
the plaintiff. The 15th section refers entirely to companies or- 
ganized under the act, and not to those organized under a pre- 
vious law.. Its language is purely prospective, and says, that no 
company shall commence to do business till certain things are 
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done, and then it may proceed. The companies previously 
formed under a prior existing law had already commenced, and 
this section was not designed to interfere with their organization. 
Indeed their corporate existence is directly saved by the 46th 
section. 

The 23rd section applies to this as well as to all other companies, 
and is as follows: ‘*It shall be the duty of the president or vice- 
president and secretary, or a majority of the directors of every 
insurance company organized under this act, or the laws of this 
State, annually, on the first day of January, or within thirty days 
thereafter, to prepare under oath, and deposit in the office of the 
superintendent of the insurance department, a statement made 
up for the last fiscal year of said company, showing, first, the 
amount of the capital stock of the company, if it be a joint 
stock company, or if it be a mutual company, the amount of the 
face of the premium notes held by it, and the amount thereof 
_ remaining unpaid, specifying the amount recorded as liens upon 
property, and the amount of guarantee fund, if the company has 
such fund; second, the property or assets held by the company, 
specifying, Ist, the value, as near as may be, of the real estate 
held by the company, 2nd, the amount of cash on hand, or de- 
posited in banks to the credit of the company, specifying in what 
banks the same are deposited, 3rd, the amount of cash in the 
hands of agents, and in the course of transmission. 4th, the amount. 
of loans secured by bond and mortgages, or by deeds of trust, 
5th, the amount of notes and bills receivable, matured and re- 
maining unpaid, 6th, the amount of notes and bills receivable and 
maturing, 7th, the amount of other securities held by the com- 
pany, specifying what they are, and as nearly as may be their 
cash value, 8th, the amount of debts considered bad, or doubtful ; 
third, the liabilities of the company,” ete. 

The 46th section provides that all such provisions of chapters 
sixty-seven (67) and ninety (90) of the general statutes, as relate 
to the business mentioned in the first section of this act, and to 
companies transacting such business, and all other acts and parts 
of acts inconsistent with the provisions of this act, are hereby re- 
pealed ; provided, that nothing in this act contained, shall be 
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construed to affect the corporate existence, or the rights as such, 
of any corporation now existing, heretofore organized, under any 
general law of this State. . 

This last section expressly saves the corporate existence of all com- 
panies organized previous to its adoption, and continues all the rights 
that they previously had. Precisely what is contemplated by, or 
compreliended in, the term “ rights,” is not very clear. In some 
respects it may be considered vague, and leave a good deal to im- 
plication ; but by construing it in connection with the 23rd _sec- 
tion, which defines the duties of all companies, whether organized 
under the act or existing previous thereto, we think the legislative 
will is quite apparent. In the last act nothing is said about loan- 
ing money on personal security. It is not prohibited but the law 
is silent on the subject. Now in the 15th section above referred 
to, after providing how much capital stock shall be subscribed, 
and what amount shall be paid in, it is declared that ‘‘the amount 
of capital required of companies to be paid in, shall, before such 
company proceed to do business, be held in cash, or invested in 
treasury notes and stocks of the United States, or in stocks and 
bonds of the State of Missouri, or in bonds and mortgages, or 
deeds of trust on improved unincumbered real estate, worth at 
least double the amount loaned thereon.”” That it was not intend- 
ed that the fund should be invested only on bond and mortgage, or 
seciired by deed of trust, is rendered plain by the 23rd section 
where it is required that the companies shall make an exhibit of 
the amount of their loans secured by bonds and mortgages, or by 
deeds of trust ; and also the amount of notes and bills receivable, 
matured and remaining unpaid, and the amount of notes and bills 
receivable and maturing. Here surely is a recognition of two 
modes of investing money by the companies ; first, upon real es- 
tate security, and secondly, upon personal security, taking bills 
receivable therefor. This shows that it was not intended to in 
any way interfere with the course of business pursued by com- 
panies organized under the old law. The rights that they ac- 
quired under their charter are fully recognized, but they are re- 
quired, like all other companies, annually, to make a statement - 
showing forth their true financial condition. ~ 
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The result is that the judgment must be reversed and the cause 
remanded. The other judges concur, except Judge Vories, who 
is absent. 


Ricuarp S. Epwarps, Re-pondent, vs. P. Situ, 
ADMINISTRATOR OF THE EsTaTE OF ALEX McALLIsTER, DEc’p, 


Appellant. 


1. Contracts, written—Parol testimony as to, when admissible.—A written instru. 
ment is the consummation of all previous and cotemporaneous negotiations, 
and its meaning, if clear, cannot be subverted or varied by parol. But if it be 
obscurely expressed, and a kuowledge of the relations of the parties and their 
autecedent acts, and of the subject matter of the contract is requisite toa clear 
understanding of its purport, parol testimony in relation thereto is admis- 


sible. 

2, Contract— Consideration may be inquired into, when.—The consideration of 
a contract, not stated on the face of the instrument, or so stated as to leave 
the real consideration in doubt, is always a proper subject of inquiry. 

8. Contracts must be construed by the court—Jury, what question may be submit. 
ted to.—It is the exclusive province of the court to construe a written instru- 
ment. If words of doubtful or ambiguous meaning are employed, their 
meaning may be left toa jury; but the court must determine the interpreta- 
tion of the contract, with such light as the verdict may afford. 

4. Contract—Patent—Agreement with agent to procure—Guaranty—Inntility of 
putent no defense, when.—Where the inventor having agreed to pay an agent a 
sum of money to procure a patent for an invention, afterward, by an arrange- 
ment with his agent and a third party, transferred his interest to the latter, 
who in consideration of the transfer assumed the obligation of the inventor, 
and it appeared that the agent had no interest in the patent, and gave no war- 
ranty nor made any false or fraudulent representations touching the patent, 
the party assuming the obligation could not defend against his liability by 
proof that the patent was of no value, 

5. Receipts—Parol evidence as o.—lIt is well established that receipts are subject 
to explanation by parol. 

6. Practice, civil—Instruction—Oral direction by court to jury to disregard.— 

An oral direction by the court to a jury before submission of the cause, to dis- 

regard a wrong instruction, is not error. 


Appeal from Buchanan Circuit Court. 
Davis & Rea, with W.C. Smith, for Appellant. 
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I. The testimony of Catharine Edwards contradicted the writ- 
ten contract, and was improper. (Greenl. Ev., 8th ed., §§ 275, 
Bunce vs. Beck, 43 Mo. 266 ; Murdock vs. Ganahl, 47 Mo. 187.) 

II. The evidence shows that the consideration, if any, for the 
agreement of McAllister to pay the $700 was, that McAllister 
was to have a half interest in the patent, and he had therefore a 
right to show that the invention was worthless, and that the con- 
sideration of the contract had failed. (Jolliffe vs. Collins, 21 
Mo. 339; Dickerson vs. Hall, 14 Pick. 220 ; Lowell vs. Lewis, 
1 Mass. 186; Van Ostrand vs. Reed, 1 Wend. 225; Barr ys. 
Baker, 9 Mo. 850.) 

III. The question whether the receipt for $55, ‘‘in full of all 
demands,” was intended to cover defendant’s liability under the 
contract, should have been left to the jury. (Gibson vs. Hanna, 
12 Mo. 162 ; Grumley vs. Webb, 44 Mo. 144; 2 Pars. Contr., 5th 
Ed., 618-19 ; 2 Penn. 120 ; 2 Hill [N. Y.], 228 ; Coke Litt. 508.) 

IV. The court could not by ora! statements to counsel take 
from the jury a question submitted by a written instruction. 


J. D. Strong, for Respondent. 


I. The terms of the contract were doubtful, and the testimony 
of Catharine Edwards was competent to explain it. (Greenl. Ey. 
§§ 280, 282, 288, 293.) 

II. Burnside’s testimony that the machine was useless, was 
properly excluded. The contract contained no warranty in re- 
spect to it. If the consideration of the promise to pay the $700, 
as between Hart and McAllister, failed, the failure cannot be 
pleaded against plaintiff; Hart is in fault, not plaintiff. 

The first instruction asked for defendant was properly refused. 
It assumed that the receipt covered the demand sued on, although 
the manifest date of the receipt, and the testimony of Catharine 
Edwards, showed the contrary. It ignores the rule that the facts 
which it recites may be contradicted by oral testimony. (2 Greenl. 
Ev. § 305.) ; 

The matter from the discussion of which counsel was stopped 
was entirely foreign and extraneous, and the action of the court 


was entirely proper. 
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Narron, Judge, delivered the opinion of the court. 


This action originated in the probate court of Andrew county. 
The claim presented there was based on an instrument of writing, 
signed by both plaintiff and defendant, and the a:nount of $726.80 
was allowed the claimant. An appeal was taken to the circuit 
court cf Andrew county, and, by change of venue, was trans- 
ferred to Buchanan. 

It is difficult to understand the case without a literal copy of 
the written contract, which, being evidently the work of an illit- 
erate person, disregards all rules of syntax and orthography, and 
is, moreover, somewhat obscure as to the consideration of the 
obligation. 

The following is a copy: 


*¢Srate oF Missourr AND County or ANDREW, 
December 23, 1869. 


To all to whom these presents may come, Greeting :—Know 
ye that I, Richmond S. Edwards, of the first part, and Alexander 
McAllister, of the second part, do¢h bargain, contract and agree 
that the said Alexander McAllister of the second part is to pay 
to the said Richard S. Edwards of the first part the sum of one 
hundred and thirty-five dollars for Jacob Hart and fee hereinafter 
mentioned also, and one model on combined spring stone drill, on 
which Jacob Hart now petitions the government for letters patent 
on, and the said Alexander McAllister contracts, bargains and 
agrees to pay the said Richard S. Edwards the one-half of the 
above aiount specified in hand, and furthermore, it is expressly 
agreed that the within mentioned Alexander McAllister shall pay 
to the within named Richard S. Edwards the sum of ($700) seven 
hundred dollars without defalcation or discount, which amount shall 
be made due and payable on the first Monday of March, in the year 
eighteen hundred and seventy-three (1873), and the said Alexander 
McAllister is to have for the above fees mentioned the half inter- 
est in the letters patent on the said Jacob Hart’s invention for a 
stone drilling machine. And the said Richard S. Edwards binds 
himself under forfeiture of the above amount of ($700), seven 
hundred dollars not to make the bond publick over sixty days of 
being due. And of the $100.35 first mentioned the half thereof 
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is to be paid in hand as above agreed (and the remainder at ten 
per cent.) which would leave 67}, sixty-seven dollars and fifty 
cents to the said Richard 8. Edwards of the first part ; and if the 
said Jacob Hart does not get a patent allowed to him by the com- 
missioner of patents that the said Richard 8. Edwards as afore- 
said is to forfeit or /oose the remainder which is sixty-seven dol- 
lars and fifty cents ($674). Alexander McAllister having paid 
the said Richard 8. Edwards $50 dollars of the amount agreed 
on as to be paid to Ae whether the patent be allowed to Jacob 
Hart or not, which leaves $17.50 to be paid on the half now due 
to the Richard S. Edwards. 

As witness our hands and seal—the date above written. 

(Signed) Ricnarp 8. Epwarps. [Seal] 
(Signed) A. McALLIsTER [Seal] 

The indorsements on this paper are as follows: 

‘¢ Bond between Richard 8. Edwards and A. McAllister. Sa- 
vannah, Mo., Dec. 28, 1869. ; 

Credit the within bond by the $174 seventeen dollars and fifty 
cents, due on the same at the present date. 

Savannah, Mo., Feb. 22, 1870. 

Credit the within bond by $20 received to date, and Apr. 5, 
1870, credit the within bond by $474 forty-seven dollars and 
fifty cents.” This bond was accompanied with the requisite affi- 
davit required in the probate court. 

On the trial in the circuit court a jury was impaneled. It was 
agreed that a patent issued to Hart, for the rock-drilling machine, 
dated 15th of March, 1870. A conveyance or assignment of a half 
interest by Hart to McAllister was read dated on the 14th March, 
1870. 

The plaintiff, after reading the contract above copied, intro- 
duced as a witness Catharine M. Edwards, a sister of the plain- 
tiff, who stated she was present, saw this cortract written and 
signed ; that plaintiff and Hart and McAllister were all present ; 
that in the summer of 1869, Hart came to her brother to employ 
him to get the invention through the office at Washington, and 
her brother said he would charge him $1000 for such services. 
Hart wanted Edwards to take territory in payment, but Edwards 
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declined, and it was finally agreed that for $700 or $800, Ed- 
wards was to carry out the invention, which Hart was to pay or 
* get some one else to do so;” that Hart employed her brother 
to build a model for which he (Hart) was to pay $35. 

In regard to what occurred on the day when the written con- 
tract was signed, this witness was further allowed to state, objec- 
tions of the defendant notwithstanding, that when Hart and Mc- 
Allister came to her brother’s house, McAllister examined the 
model, and plaintiff explained it to him. McAllister said it was a 
good thing and wanted to go into the invention, and did not want 
any one else to gointo it. She then stated that the agreement 
between Hart and McAllister and Edwards was, that McAllister 
should take Hart’s place in the contract to pay the $700 or $800, 
previously made between Hart and Edwards ; that Edwards pro- 
posed that McAllister should go and get a lawyer to write the 
agreement, but McAllister objected and said he ‘did not want 
any one else to get into it,” or any one else to know of it, and 
that plaintiff could write, and accordingly it was written by the 
plaintiff. The plaintiff was a carpenter and was agent of one 
Brown, in Washington, a patent solicitor. Hart was the inventor, 
and Edwards put Hart’s suggestions in form and made the model. 


This witness saw the money paid, which is credited on the 
written contract, and also saw McAllister pay her brother $55 for 
a test machine. 

An exception was taken to the admission of this evidence, on 
the ground that the written contract was the best and only evidence 
of the intent of the parties, and parol evidence could not vary 
or contradict it. 

The plaintiff rested his case at this point, and the defendant 
moved for an instruction that the plaintiff was not entitled to re- 
cover, which motion the court overruled. 

The defendant then offered a receipt, dated February 22, 1870, 
signed by the plaintiff, “for $60 for Geo. E. Brown, Washing- 
ton, D. C., for the condition of patent on combined spring stone- 
drill, and $20 for the government for issuing the patent on the 
same to Jacob Hart.”? This receipt was excluded as irrelevant, 
and the defendant excepted. 
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The defendant then, after some unimportant testimony, offered 
a copy of a receipt proved to have been lost, dated in March or 
February, 1871, for $55 *‘in full of all demands,” signed by 
Edwards, the plaintiff. This evidence was admitted, and it was 
conceded that such a receipt was given, but claimed that it had no 
connection with the contract sued on. 

Judge Kelly was then called as a witness, who stated, that, 
when a notary public, he had taken the acknowledgment of Hart’s 
assignment of one-half interest in the patent stone-drill to Me- 
Allister ; that Hart, McAllister and plaintiff were all present and 
talked about the trade, and the witness understood from what was 
said between the parties that plaintiff had some interest in the 
patent, and McAilister was taking plaintiff’s place in the matter, 
that is, that plaintiff was selling out to McAllister his interest in 
the patent ; but the witness had no distinct recollection of what was 
said, only an impression left on his mind to the effect above stated. 

Another witness was called (Burnside) who stated that McAl- 
lister brought a stone-drilling model machine to his shop and 
left it there several months. Here the defendant offered to 
prove that this pretended rock-drilling machine was a useless 
and worthless machine, and that the patent read in evidence 
was useless and worthless, and was so at the time it was issued 
by the government; but the court refused to hear this testi- 
mony, on the ground of irrelevancy ; that it made no difference 
whether the patent was useful or not. To this ruling an excep- 
tion was taken. 

Catharine Edwards was then recalled by the plaintiff, in regard 
to the lost receipt for $55, and stated that her brother had made 
a test machine for McAllister, for which McAllister was to pay 
$75; that after the machine was built, her brother told McAl- 
lister that he was sick and needed money, and would take $55 
in full of the $75, which was due ; that McAllister paid the $55 
and her brother gave the receipt, a copy of which had been pro- 
duced by one of defendant’s witnesses. 

This was all the evidence, and the court instructed the jury, at 
the request of the plaintiff, ‘‘ that by the written contract be- 
tween plaintiff and deceased, Alex. McAllister, read in evidence, 
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the said McAllister bound himself, conditionally, to pay to plain- 
tiff seven hundred dollars on the third day of March, 1873, and 
the jury were directed to find a verdict for, the plaintiff for said 
sum with interest from March 3rd, 1873, at six per cent., unless 
they further believed from the evidence that the amount so agreed 
to be paid had been paid, satisfied or released. The defendant 
asked the following instructions, all of which were refused. 

1. If the jury believe from the evidence that plaintiff gave a 
receipt to McAllister, dated after the execution of the contract 
given in evidence, between plaintiff and McAllister, by which 
plaintiff acknowledged the receipt of a certain sum in full of all 
demands, then the jury will find for the defendant. 

2. It the jury believe from the evidence that plaintiff gave 
the receipt, proved in evidence, for $55 in full of all demands, 
dated after the execution of the contract read in evidence, to-wit, 
the 23rd of December, 1869, and that it was intended to be in 
satisfaction of the liability of McAllister on the contract, the foun- 
dation of the claim, the jury will find for the defendant. 

3. If the jury believe from the evidence that the consideration 
of the $700, mentioned in the contract, was a haif interest in let- 
ters patent on Jacob Hart’s invention of a stone-drilling machine, 
and the jury further believe that the conveyance of the half inter- 
est in said machine was made before the patent issued, and was 
not recorded in the patent office at Washington city until after 
the issuing of the patent, the consideration has failed, and the 
jury will find for the defendant. 

The case having been submitted to the jury on the single in- 
struction given for the plaintiff, the defendant’s counsel proceeded 
to argue to the jury the question of a satisfaction of the plain- 
tiff’s demand, under the instruction, whereupon he was stopped 
by the court propounding the question whether he had any other 
point to argue, and, upon a negative reply, was told by the court 
that defendants instruction on that point had been refused, and 
there was no evidence to support it, and that all that part of the 
instruction given, relating to satisfaction of the claim, was sur- 
plusage ; that there was no evidence before the jury of satisfac- 
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tion, etc., that the $55 receipt had nothing to do with the present 
claim. An exception was taken to this oral explanation of the court. 

The verdict and judgment were for the plaintiff for the amount 
of $700 and interest at 6 per cent. 

The first point submitted for the reversal of this judgment, is 
the admission of the testimony of Catharine Edwards, and the 
ground of the objection is, that the paper writing alone could be 
used to ascertain the intention of the parties. We do not regard 
this evidence as conflicting with the well established rule in re- 
gard to parol testimony. 

There is no doubt that the written instrument is the consum- 
mation of all previous or contemporaneous negotiations, and 
its meaning, if clear, cannot be subverted or varied by parol. 
But a contract, like the present, may be obscurely expressed, and 
a knowledge of the relations of the parties, their antecedent acts, 
and the subject matter of the contract, may enable a court clearly 
to understand what otherwise would be ambiguous or obscure. 
The consideration of a bargain may always be inquired into, al- 
though on the face of the written instrument it may not be stated, 
or so stated as to leave the real consideration in doubt. 

The testimony of the plaintiff’s sister did not conflict in any 
way with the paper drawn up as the contract between him and 
McAllister. It explained the real character of the transaction, 
which, on the face of the paper, might not be clearly understood, 
as it was undoubtedly very awkwardly expressed. 

The previous negotiations between ‘the plaintiff and Hart, the 
inventor, explain how it happened that McAllister became in- 
debted to plaintiff in the sum of $700. Hart, it seems, was the 
inventor and wished his invention patented, and knowing the 
plaintiffs connection with persons at Washington city, whose 
business it was to get inventions patented, applied to the plain- 
tiff and agreed to pay him seven hundred dollars for his services 
in corresponding with the agent at Washington, and putting his 
conceptions in the tangible shape of a model. Hart was to pay this 
money to Edwards, or procure some one else to do so, and Mc- 
Allister was the man whom he procured and persuaded to assume 
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this liability, he, Hart, consenting to convey one-half interest in 
the patent to McAllister for so doing. 

The consideration for this obligation then, so far as the plain- 
tiff was concerned, was the assumption of Hart’s debt of seven 
hundred dollars. The plaintiff had no interest in the patent, and 
could of course convey none ; and McAllister chose to rely on 
Hart’s assumption to convey this interest, when the patent issued. 
Accordingly the court construed the contract, as the explanation 
of the witness justified ; and, if the testimony of Catharine Ed- 
wards was worthy of credit, no other construction could have been 
given. No attempt was made to impeach her testimony, and, 
indeed, it bears on its face marks of truthfulness, as it consists 
exactly with every proved fact in the case, and in no wise tended 
to contradict or vary any single clause of the written instrument. 

It is the exclusive province of the court to construe a written 
instrument. If words of doubtful meaning are employed, or such 
as have more than one meaning, the question whether their tech- 
nical sense is different from their ordinary meaning, may be left 
to a jury ; but, in the end, the court must determine the interpre- 
tation of the contract with such light as the verdict may afford on 
the question submitted to the jury. (Hutchinson vs. Bowker, 5 
Mees. & Wel., 540.) | 

In the present case there was no conflict of testimony. The 
testimony of Judge Kelly I do not regard as anywise conflicting 
with that of Catharine Edwards. The judge had an impression, 
derived from an imperfect understanding of the facts, that the 
plaintiff owned one-half of the patent, and that the sale of this 
interest was the consideration of the note in question. Had the 
judge been apprised of the antecedent history of the transaction, 
as disclosed by the first witness, he could not have had such an 
impression, though it was natural that he should have so concluded 
from all that transpired in his presence, when acting as a notary. 
It is perfectly plain that the plaintiff had no interest in the patent. 

And this brings us to the consideration of the second point 
urged for a reversal of this judgment, which is, the exclusion by 
the court of evidence to show the inutility of the patent. But 
it is obvious that, if the consideration moving the plaintiff to ac- 
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cept McAllister as his debtor in place of Hart had no connection 
with any assumption on his part to convey the patent, and the 
plaintiff had no interest himself in the patent, such a defense 
would be entirely irrelevant to the action. McAllister had the 
same means of determining the value of the patent as the plain- 
tiff, and there is no pretense of any warranty on the part of the 
plaintiff, or of any false or fraudulent representations concerning 
it, nor indeed of any representations. The plea of failure of con- 
sideration, therefore, which might have availed the defendant had 
the contract been based on a transfer from the plaintiff, was out- 
side of the case; and the evidence on that point was properly 
excluded. 

As to the attempt to use before the jury the receipt for $55, 
given by the plaintiff in 1871, “ in full of all demands,” the evi- 
dence clearly established that the payment of this sum and the 
receipt in full had no connection whatever with the agreement in 
suit. There was no contradictory evidence on the point, and re- 
ceipts, it is well established, are subject to explanation by parol. 
It will be observed that the sums of money credited on the agree- 
ment, together with the $50 paid at the date, exactly amount to 
the $135 named in the agreement. 

The remark of the judge to the jury upon interrupting the argu- 
ment of the defendant’s counsel, we take to be substantially noth- 
ing more than a withdrawal, by the court, of the latter clause of 
the instruction given, which ought not to have been given, and 
which was given inadvertently and, therefore, properly with- 
drawn. There was no evidence, in truth, to justify any instruc- 
tion about satisfaction or payment; for there was no proof of 
any. Had the jury found otherwise than as they did, the court 
would undoubtedly have set aside the verdict; and it would be 
useless for us to send a case back for what could at most be 
termed a harmless blunder, corrected by the court before any mis- 
chief could have resulted from it. 

The judgment must be affirmed. All the other judges concur, 
except Judge Vories, who is absent. 
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CuaRLoTTE Moraan, Respondent, vs. Toe Hany. & Sr. Jo. R. 
R. Co., Appellant. 


1. Covenant of warranty, suit on—Land titles—Voluntary dispossession— Hann, 
4&8. Jo. R. R. swamp land grant of 1850, ete.—Actual dispos<ession of the 
covenantee, under a judgment, is not necessary to enable him to sue on his 
covenant of warranty, But in ail cases of voluntary dispossession, the burden 
of proof is-on him to establish the adverse paramount title to which he has 
yielded; and it should appear that the possession was surrendered only after 
claim or demand therefor. Where suit on such covenant was brought against 
the Haun. & St. Jo. R. R. Co., and it appeared that prior and subsequent to the 
act of congress of 1850, known as the swamp land grant, the land was par- 
tially covered with water, and plaintiff had voluntarily surrendered it to the 
county of Livingston ; but there was no proof to show that it was ever selected 
as swamp land under the provisions of that act, or that it had ever been con- 
firmed or patented to the State, plaintiff could not recover. And such would 
be the case, even though under the act of congress of June 10th, 1852, the 
land was in fact exempted from the grant to defendant. It would not follow 
therefrom that the title to the land was necessarily in the county. 


vippeal from Livingston Circuit Court. 


Carr, ITall & Oliver, for Appellant. 


W.C. Samuels, for Respondent, cited Clarkson vs. Buch- 
anan, 53 Mo. 563, and authorities there cited. 


Hoven, Judge, delivered the opinion of the court. 


On the 8th day of August, 1865, the defendant sold ana con- 
veyed to the plaintiff, with covenants of general warranty, forty 
acres of land in the county of Livingston. 

On the 12th day of May, 1871, the county of Livingston, 
claiming to own the same under the swamp land grant, conveyed 
said land to one J. H. Drake, to whom, as holding the paramount 
title, the plaintiff surrendered the possession without suit, and 
trought the present action to recover damages for a breach of the 
defendant’s covenant of warranty. 

There was a finding and a judgment for the plaintiff, and de- 
fendant has appealed to this court. 

It is contended here that the plaintiff should not have had judg- 
ment, as no eviction was shown. Actual eviction, that is an ac- 
tual dispossession by process of law consequent upon a judgment, 
is not necessary in order that a covenantee may maintain an ac- 
tion for breach of the covenant of warranty. In the language of 
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Justice Gibson, in Clark vs. McAnulty (3 Serg. & Rawle, 372), 
‘* The law does not require the idle and expensive ceremony of 
being turned out by legal process when that result would be ine- 
vitable.” 

In all cases, however, of voluntary dispossession, or ows/er in 
pais, where there has been no judgment, the burden of proof is 
upon the covenantee to establish the adverse paramount title to 
which he has yielded ; and the possession should only be surren- 
dered after claim or demand made therefor. 

In the case at bar the plaintiff has wholly failed to show that 
the paramount title was in Drake, or in his grantor, the county 
of Livingston. Testimony was offered to show that the land was 
wet, and for a long time prior and subsequent to the passage of 
the act of congress in 1850, known as the swamp land grant, was 
partially covered by water. But there was no testimony tending 
to show that it was ever selected as swamp land under the pro- 
visions of that act, or that it had ever been confirmed or 

atented to the State. (Clarkson vs. Buchanan, 53 Mo. 563.) 

t was necessary, so far as the county and its grantees are con- 
cerned, that the subject matter of the swamp land grant should 
have been in some way ascertained and made certain, and it does 
not appear that this was ever done, as to the tract in question. 
It may be conceded on the authority of Hann. & St. Jo. R. R. vs. 
Smith (41 Mo. 310), and subsequent decisions in this State, and 
by the Supreme Court of the United States, that the land in ques- 
tion was exempted from the grant made to the defendant by the 
act of congress of June 10th, 1852, but that is not of itself suffi- 
cient to warrant a recovery in a case like the present. It does 
not necessarily follow that because it was exempted from the de- 
fendant’s grant, it was the property of Livingston county, Drake’s 
grantor. It is quite evident from the acts of congress of March 
2d, 1855, and March 3rd, 1857, that the land in question 
could be and may have become the property of some other person 
than the county, notwithstanding the grant in the act of Septem- 
ber, 1850, and, as there was no eviction under legal process, it 
clearly devolved upon the plaintiff to show that the person to 
whom he voluntarily surrendered the possession, held the legal 
and paramount title to the land. A surrender to any other per- 
son would not constitute such an ouster in pats as would war- 
rant a recovery in this action. 

As it was not made to appear that Drake had the paramount 
title, the judgment must be reversed and the cause remanded. 
Judges Napton and Sherwood concur. Judges Wagner and Vories 
absent. 
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